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IN THE 


United States Court of Appeals 

foe the District of Columbia 


No. 8282 

MONTGOMERY WARD & CO., INCORPORATED, 

Appellant, 

CONWAY P. COE, COMMISSIONER OF PATENTS OF 
THE UNITED STATES OF AMERICA, Appellee. 

_ j 

Appeal from the District Court of the United Stated for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 

JURISDICTIONAL STATEMENT. 

This is an appeal taken from the judgment of the United 
States District Court for the District of Columbia in favor 
of Defendant with respect to a civil action brought under 
R. S. 4915, U. S. R. S., 35 U. S. C. A. 63, against the Com¬ 
missioner of Patents because of his refusal to grant (patent 
protection for the invention entitled “Wall Papejr and 
Method of Producing Same” of Baucus C. Kellogg de¬ 
scribed in an application filed by him July 6, 19371 under 
Serial No. 152,126, and which application is assigned to 
Montgomery Ward & Co. 
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THE INVENTION. 

The sale of wall paper has, in the past, generally been 
effected through the display of actual samples of wall paper 
in book form, the common size of which is approximately 
18 inches square and the thickness of which has always de¬ 
pended upon and been proportional to the number of sample 
sheets of wall paper contained therein. It is a well known 
fact that the wall paper book is made up of actual physical 
samples of specimens of wall paper so that by referring to 
the samples displayed within the book, a customer is able 
to observe precisely the various features of the design and 
coloring and texture of the wall paper to be purchased since 
the sheet of the catalog is but a small fraction of the actual 
wall paper which will be sold and applied to the wall. It 
is well known that such catalogs have been noted for their 
bulkiness and weight, yet no other means for the display 
of wall paper has been found satisfactory in the past except 
a book of true samples. 

Plaintiff Appellant, Montgomery Ward & Co., assignee 
of the Kellogg application has, in the past with some suc¬ 
cess, sold wall paper by mail order methods, which method 
consists in the dissemination of a large number of catalogs 
in which are contained samples of wall paper from which 
a prospective customer may choose a particular pattern of 
wall paper and thereupon place his order. Such catalogs 
to be distributed in quantities of, for example, a milli on 
copies, are an expensive proposition and because of the 
expense thereof, necessarily have had to be reduced in size 
and in thickness, all of which has seriously interfered with 
the business conducted by the mail order method. Whereas 
in a large catalog in which 250 or 300 sheets may be dis¬ 
played, many different color arrangements of a common de¬ 
sign may also be displayed, in the mail order display cata¬ 
log, the number of sheets must be limited to sixty or sev¬ 
enty (see exhibits 4, 5 & 6). It thus becomes inadvisable 
to display a particular design in various colors, each varia¬ 
tion of which requires a sheet, for it is more important to 
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display seventy different designs than to displayl a fewer 
number of designs with variations in color for certain of 
such designs. Yet, in printing wall paper, a single set of 
printing rolls which are adapted to print a certain design 
can readily be used to print that design in a variety of color 
combinations, it being merely necessary to change the col¬ 
oring material supplied to the rolls to effect such variations 
(Appendix p. 58, q. 11 & 12). Thus a particular design 
which may appeal to many persons in green may be printed 
also in other colors such as blue or orange to please others 
and thus the sale of wall paper of that design may be con¬ 
siderably increased because of the color variationsj 
Appellant has, in the past, distributed catalogs of wall 
paper by mail, which catalogs weigh approximately 15% 
ounces so that the catalogs are mailable at the cost <j>f mail¬ 
ing one pound (Appendix p. 54, q. 18). Such catalogs con¬ 
tain approximately sixty to seventy sheets and are approxi¬ 
mately eight inches square. Physical exhibits of such cata¬ 
logs are before the court as Plaintiff’s Exhibits 4, 5 and 6. 
Because of the limited number of sheets which can be dis¬ 
played in such a catalog if it is desired to remain wit|iin the 
one pound limit, Appellant has in the past endeavored to 
point out to the purchasing public that certain designs could 
be had in various colors even though the design was only 
illustrated in the catalog in a single color combination, by 
referring to this fact in printed matter placed on the back 
of the particular sheet displaying the design which was 
available in color combinations different from that dis¬ 
played. For example, a sheet having a green background 
and red figures thereon might be indicated as being Availa¬ 
ble in a pink or rose background with the same figures of 
yet another color or of the same color. In fact, any mlimber 
of combinations of this sort which were available could be 
so described. However, such description of the variations 
which are available, in the absence of actual physical sam¬ 
ples, fails to convey to the prospective customer the actual 
visual significance of such available color combination and 
because the customer cannot visualize what is thus sug- 
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gested, the sale of such designs in color combinations not 
actually illustrated is impeded, with the result that in many 
instances a set of print rolls have been thrown away before 
having been worn out through normal use because certain 
color combinations not illustrated but which could have been 
printed from such rolls were sold only in small quantities 
whereas with proper illustration such color variations 
would have sold in such quantity to efficiently use the rolls 
to a profitable extent (Appendix p. 57, q. 9 & Ans.). 

The invention herein is of a relatively simple nature when 
physical samples thereof are observed without a considera¬ 
tion of the structural features of the physical sample. The 
invention consists in the presentation on a single sheet of 
wall paper, a plurality of variations in color of a particular 
design with reference to the base colors. Ordinary wall 
paper in its physical structure consists of a web of paper 
stock upon which is placed first a layer of coloring material 
which extends across the width of the entire sheet and which 
coloring material is known as the base coloring. Such base 
coloring is applied to the sheet of paper stock as it passes 
through a printing machine and as a result of being sub¬ 
jected to the action of a roller for printing the base color. 
Thus by the application of a layer of color on one side of 
the sheet of web stock, the paper is given what is called 
a base color whether that base color be white or some shade 
of a particular color. The base color is then dried and 
thereafter a suitable design applied over the base color by 
subjecting the paper with its base color, to additional print¬ 
ing rolls. The design printing rolls may apply such designs 
as polka dots or figures or could, if desired, apply strips 
of color to the wall paper previously applied with a base 
color. For example, if it were desired to provide a wall 
paper with alternate two inch strips of various colors, such 
strips would be applied on top of the web stock previously 
supplied with the continuous base color coating across its 
entire width. 

The present invention distinguishes from the foregoing 
and the practice of printing wall paper in that the web or 
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paper stock is initially provided with, instead of a single 
coating of base color extending clear across the sheet, a 
plurality of strips of base colors, each strip being a differ¬ 
ent color from the other strips. Thus in a nineteen inch 
width of paper stock such as is used for wall paper, such 
weh stock without any previous coloring can be | supplied 
with eight strips of different colors of a width of approxi¬ 
mately two inches (see drawing, Appendix p. 29|, Fig. 1, 
strips 11, 12, 13 and 14). The base color strips so applied 
may be various colors such as white, ivory, pink, green, blue, 
etc. but the color so applied in each strip is the same as 
the color which would be applied across the entire width 
of such web stock were such web stock to be made into ac¬ 
tual wall paper for wall hanging purposes. Over the paper 
stock upon which has been applied the plurality cif strips 
of different base colors, as soon as it has dried, is applied 
the design. Such design may be applied in the same color 
over the entire width of the sheet in which case the design 
roll or rolls may be the same as those actually used for 
printing the wall paper sold in accordance with the design. 
If the design is of the same color across the entire width 
of the sheet, then there will be displayed that color of de¬ 
sign in combination with each of the colors chosen for the 
strips of the base colors. From such a sheet of phper so 
constructed, a purchaser is able to see how a particular de¬ 
sign appears in combination with each of the base colors 
illustrated. He is thus able to decide which of those color 
combinations is preferable to him and is able to accordingly 
order wall paper from an actual physical sample, i 
A sheet of wall paper upon which such strips of varying 
base colors are applied with a design imposed thereover 
may then be arranged in a wall paper catalog and thus 
display through a single sheet a wide range of combinations 
of color with a particular design. For a mail order catalog 
where the sheets are approximately 7 or 8 inches square, 
a sheet may be displayed with four strips of base colors 
each approximately 2 inches wide. Thus through a single 
sheet four color combinations may be displayed. 
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Tims tremendous savings (Appendix p. 54, q. 16 & 17) 
in paper for display purposes is effected, the weight of a 
display sample book is materially reduced, or in a given 
sample book, the number of color combinations which can 
be displayed is materially increased. With an issue of a 
million or more of such sample books, the reduction in size 
and weight while maintaining a representative number of 
designs is widely important, and the mail order industry 
has sought for years for means whereby it could advertise 
a complete line of wall paper by the catalog method without 
the catalog being such a costly item as to almost prohibit 
the practice (Appendix p. 55, q. 40 & ans.). 

The fact that purchasers in the past have necessarily re¬ 
ferred tb physical samples before purchasing makes it nec¬ 
essary for the Appellant company to provide its customers 
with actual physical samples of the paper. The illustration 
of wall paper by the photo-lithographic process or by min¬ 
iature pictures in color of what the wall paper would ap¬ 
pear like are insufficient and unsatisfactory (Appendix, p. 
57, q. 9, ans. par. 4). Selling from photo-lithographic copies 
or pictures where the pictures do not quite conform to the 
physical specimens sold (Appendix, p. 55, q. 41, 42; see Ex¬ 
hibit 6 cover and p. 7 thereof) is costly because if such 
customer is dissatisfied and the material delivered does not 
conform with the customer’s impression of that which was 
represented to him by imperfect color advertising methods, 
the goods are often returned with the result that expense 
of operations is greatly increased. 

SUMMARY OF ARGUMENT. 

The Court below having found that the references relied 
on by the Commissioner of Patents do *not touch upon im¬ 
provements of plaintiff as they were proved at the trial, the 
argument herein is simplified into that directed against the 
other holdings of the lower Court, that the application dis¬ 
closure is inadequate and that plaintiff’s claims 4, 5, 6 and 
9 are too broad. 


THE CLAIMS ON APPEAL. 

In the decision of the District Court the claims were held 
to be too broad. It is believed that the claims are not too 
broad but on the other hand clearly define what [the inven¬ 
tion is and do so in the fewest number of words,—in fact 
the claims if more specific would include therein descriptive 
matter which would be only cumulative of what is actually 
in the claims as they now stand. 

The claims on appeal are as follows: j 

“4. A sheet of wallpaper, comprising a weli) of paper 
stock on which is iinposed a series of strips or bands 
of varying base colors, each of said strips or bands also 
having a design imposed over the base color displayed 
by the strip or band, the design of each strip being 
common to all of the strips. 

“5. A sheet of wallpaper, comprising a wpb of pa¬ 
per stock on which is imposed a series of strips or bands 
of base colors, each of said strips or bands al^o having 
a design imposed over the base color displayed by the 
strip or band, the designs of the several strips^or bands 
being displayed in variant colors/’ 

“6. A sheet of wallpaper, comprising a web of paper 
stock on which is imposed a series of strips dr bands 
of base colors, each of said strips or bands al^o having 
a design imposed over the base color displayed by the 
strip or band, the designs of the several strips jor bands 
being displayed in variant colors, the colors df the de¬ 
signs also varying with the base colors of thi several 
strips or bands. 

“9. The method of producing a sheet of wallpaper 
which consists in imposing on a web of paper stock a 
series of strips or bands of variant base colors, drying 
the web to set the base colors, and imposing a design 
on each of the strips or bands over the base dolor dis¬ 
played by the strip or band, the designs of the several 
strips or bands being in variant colors/’ 

Claims 4, 5 and 6 are directed to the physical article de¬ 
fining the invention. Each of the claims commences with 
the introductory clause: 
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“A sheet of wallpaper comprises a web of paper 
stock on which is imposed a seres, of strips or bands of 
[varying (cl. 4)] base colors”. 

Thus the claim calls for a web of paper stock for the pur¬ 
pose of forming a sheet of wallpaper on which web of paper 
stock is imposed a series of strips or bands of base colors. 
The words * ‘base colors” mean that the colors are applied 
directly to the paper stock. They do not overlap one an¬ 
other and one base color is not superimposed over a wider 
layer of another base color. Such a construction would not 
admit of the use of the term “base color” for a color super¬ 
imposed upon a layer or another color is not a “base color”. 
Thus there is defined in each of the claims a basic structure 
not heretofore known in the prior art,—namely a sheet of 
wallpaper over which are applied the strips of base colors, 
the colors varying as desired. 

Each of claims 4, 5 and 6 include as a part of the com¬ 
bination the feature: 

“Each of said strips or bands also having a design 
imposed over the base color displayed by the strip or 
band.” 

Thus the complete combination of the invention is set 
forth whereby a particular design in any chosen color may 
be readily compared with different base colors and in which 
a single sheet of wallpaper serves to illustrate a plurality 
of such combinations. 

The claims additionally set forth as for example in claim 
4 the feature: 

“The design of each strip being common to all of the 
strips”. 

In such a structure, if the design is all of the same color, 
and only the base colors alternate, the same design printing 
rolls as are used to make the final wallpaper may be em¬ 
ployed to print the design on the multi-base color sample. 
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In claims 5 and 6, for example appears the Additional 
feature: 


“the designs of the several strips or bands 
played in variant colors”. 


being dis- 


And in claim 6, the following additional definitio 

“the colors of the designs also varying witl^ 
colors of the several strips and bands.” 


In: 

the base 
in colors 


In the structure of claims 5 and 6 variations 
of the designs imposed over the several strips contem¬ 
plated. 

Claim 9 is directed to the method of producing the struc¬ 
ture of, for example claim 5,—namely the imposing on a 
web of paper stock a series of strips or bands of variant 
base colors, drying, and thereafter imposing designs over 
such strips. 

THE VIEWS TAKEN BY THE DISTRICT COURT. 

In its memorandum the Court in the second paragraph 
thereof said: 


“But the application to the Commissioner of Patents 
does not appear to point out these improvements.” 
(Memorandum, appendix p. 11.) 

The court then continued as follows: 

“The first three claims refer to sheets of wallpaper, 
whether miniature or full size. It seems to me the im¬ 
position of different base colors and different! colored 
designs on wallpaper of full size is not an indention, 
but as heretofore pointed out, the improvement consists 
in effectively accomplishing the display of various col¬ 
ored paper and designs in miniature form for sample 
books.” (Memorandum, appendix, p. 11 and 1&.) 

I 

The district court thus based its decision on the fallowing 
points: | 

■ 1. The Kellogg application does not sufficiently p<j>int out 
the improvements. 
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2. The improvement would be an improvement only if 
applied in miniature form and was so claimed. 

3. The claims are too broad in view of In Re Blackmore, 
32 App. D. C. 338 and In Re Incandescent lamp case , 159 
U. S. 463. 

Findings of fact 9 (appendix p. 14) and 16 (appendix p. 
15) are the only findings to which Appellant takes exception. 

Finding 9 is directly tied up in point 1 supra . 

Finding 16 is inconsistent with the memorandum of the 
court if any or all of the claims define the structure which 
is the invention or improvement of Kellogg for the memo¬ 
randum states that the prior art “do not seem to me to 
touch upon these improvements of Kellogg” (appendix p. 
11). Discussion of this finding will be had in conjunction 
with poihts 2 and 3 supra and the prior art, ante. 

IMPROVEMENTS POINTED OUT. 

As in any application for patent, the claim “shall par¬ 
ticularly point out and distinctly claim the part, improve¬ 
ment, or combination claimed as the invention or discov¬ 
ery” (sec. 4888; U. S. C. Title 35 Sec. 33). For discussion 
purposes claim 4 may be considered. It is an article of 
manufacture, namely a sheet of wallpaper stock with dis¬ 
tinct coatings or layers of material arranged thereon for a 
given purpose. It is repeated for convenience. 

“4. A sheet of wallpaper, comprising a web of paper 
stobk on which is imposed a series of strips or bands of 
varying base colors, each of said strips or bands also 
having a design imposed over the base color displayed 
by the strip or band, the design of each strip being com¬ 
mon to all of the strips.” 

The main supporting layer is “a web of paper stock” of 
which the final “sheet of wallpaper” is “comprised”. 

Over the web of paper stock, which must be wallpaper 
stock, if “a sheet of wallpaper” as set forth is to result, is 


11 


imposed “a series of strips or bands of varying base 
colors”. Thus each strip or band is a base colorjand to be 
a base color must be applied directly to the web| of paper 
stock. 

Over the series of strips or bands of base colors is im¬ 
posed “a design . . . over the base color displayed by the 
strip or band, the design of each strip being common to all 
of the strips.” 

Thus there is clearly described a sheet of wallpaper stock 
on which are strip coatings of “base colors” arranged side 
by side, as they must, to be base colors, over which is a 
coating in the form of a design wdiich extends over and is 
common to all the base colors or strip coatings. The struc¬ 
ture seems clear. The article defined forms the Kellogg 
improvement upon which the district court said the refer¬ 
ences do not “touch upon” (appendix p. 11). 

The specification supports said structure. It states the 
uses and advantages of such a structure and the Variations. 
It says (appendix p. 23) that the base colors are laid upon 
the paper stock after having been “passed through a multi¬ 
color printing machine and subjected to the action of the 
rollers thereof for printing the web or sheet with the base 
colors.” 

The specification further states that the wall paper stock 
“is passed through the characteristic printing machine for 
imposing on the web or sheet the base color” (appendix p. 
23). 

Once the inventive concept as defined by the claim is dis¬ 
covered, the standard machine can be altered. Appellant 
proved through the witness Kellogg, and as the findings of 
fact indicate (appendix p. 13, finding 6) that Substantial 
changes were made in the apparatus, but such changes are 
not necessarily outside the realm of capabilities df a person 
skilled in the art of wallpaper manufacturing. The basic 
concept, or what can be termed the flash of genius, was 
Kellogg’s. After the wallpaper industry had been in ex¬ 
istence for years Kellogg through serious thought con- 
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ceived of the relatively simple idea, which when put into 
operation produced economies, added sales and resulted in 
a general all over saving for the industry. The court found 
as follows: 

“Thus a prospective customer may readily visualize 
the bffect in different colors both of the paper and the 
design. This accomplishes large savings in costs of 
mailing, since it makes possible a material reduction 
in the size of display books. More than this, Kellogg’s 
method of producing these samples accomplishes the 
imposition of the base colors on the wallpaper web by 
one operation of a machine and the imposition of dif¬ 
ferent colored designs in one other operation of the ma¬ 
chine. Previously, one color would be imposed across 
the Ontire wallpaper in a first run of the paper through 
the machine, then, after drying, the paper again would 
be passed through the machine for a different color, 
the latter being not a base color, but one imposed over 
the first. For each different color desired after the 
first, there was the necessity of a separate drying and 
an additional running of the paper through the ma¬ 
chine. The same plan would be followed in imposing 
a design in different colors. Kellogg’s method obvi¬ 
ously saves much of time and expense.” 

If the changes made in the machine are not the improve¬ 
ments for which protection is sought there is no need to 
disclose the altered machine in detail. Such altered ma¬ 
chine would be made by any highly skilled mechanic, once 
he knew what the new product was to be that was required 
of the machine. 

The decisions relied upon by the Court do not seem to 
be in point. In re Incandescent Lamp Patent, Consolidated 
Electric Light Co. v. McKeesport Light Co., 159 U. S. 465, 
19 S’. Ct. 75 relates to claims which are broader than the 
invention because they covered a range of materials which 
were not equivalents and which had not at the time of the 
invention even been discovered. To grant protection in 
such broad language as to cover not only the specific thing 
invented, but also other things to be subsequently invented 
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of which no disclosure could he made, and whicl( could not 
he classed as equivalents would result in such claims being 
invalid. A typical claim of those in question was directed 
to 

“An incandescing conductor for an electric lamp of 
carbonized fibrous or textile material, and of an arch 
or horseshoe shape substantially as herein before set 
forth”. 

The term fibrous or textile material covers thousands of 
differing substances which only through test could be ascer¬ 
tained as workable. Such a claim would in effect stand in 
the way of persons diligently in search of new substances, 
if as soon as discovered they should only come under the 
perview of the claim. 

The Kellogg invention however is defined by the claims to 
be an arrangement wherein a plurality of strips Of base col¬ 
ors are employed, literally sandwiched between a common 
design, and a web of wallpaper stock. This according to 
the art was never done before and defines precisely the 
limited protection which the Applicant seeks, Even if 
striped wallpaper was desired the stripes were laid over 
the base color, and not directly on the web, as iii Kellogg’s 
invention. 

In Re Blackmore, 32 App. D. C. 338 the inven tion sought 
to be covered was defined in process claims relating to the 
extraction of aluminum by the use of both alternating cur¬ 
rent and direct current. No illustration of apparatus by 
which the method could be carried out was offered. In fact, 
no illustration at all was offered. As distinguished from 
this Kellogg illustrated his article, and specified the details 
thereof. 

In Seabury & Johnson v. Am. Ende , 152 U. S. 561, 14 S. 
Ct. 683, the Supreme Court said 

“The first ground of defense relied on is that the 
patentee has failed to describe his invention in such 
full, clear, and exact terms as to enable persons reading 
the description of the invention to construct and use it; 
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and it is contended that the strength of the boracic acid 
solution is not prescribed, nor the precise proportion 
of glycerine. In considering this objection, it must be 
remembered that the description is addressed to per¬ 
sons skilled in the art to which it relates. The solution 
of boracic acid is referred to, not as anything new, but 
as an article well known to druggists and physicians; 
and, when the patentee says that he ‘prepares a solu¬ 
tion of boracic acid in the usual manner,’ he means as 
it has formerly and customarily been prepared. ...” 

“In Loom Co. v. Higgins, 105 U. S. 580, where the 
sufficiency of a description was in question, it was held 
that a specification in letters patent is sufficiently clear 
and descriptive when expressed in terms intelligible to 
a person stalled in the art to which it relates.” 

In Donner v. Sheer Pharmacol Corporation, 64 F. (2d) 
217, the eighth Circuit of Appeals reiterates part of the 
foregoing. 

It thus w T ould appear that the inventor Kellogg would 
not have benefited those skilled in the art by a disclosure 
of his machine detail, since once having disclosed the idea 
of an article of manufacture, or the method of imposing 
strips of base colors for the specific purpose described, the 
skilled mechanic could rearrange the common printing ma¬ 
chine to produce the new product. 

Thus it is believed the specification would disclose to the 
public the invention so that the public can practice the 
same; and is of benefit to the public. 

THE QUESTION OF MINIATURE. 

The District Court said in its memorandum 

“It seems to me the imposition of different base colors 
and different colored designs on wallpaper of full size 
is not an invention, but as heretofore pointed out, the 
improvement consists in effectively accomplishing the 
display of various colored paper and designs in minia¬ 
ture form for sample books.” (appendix p. 11 and 12.) 
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Kellogg stated in his specification 

“The present invention aims to provide a sheit of wall¬ 
paper, whether miniature or full size, of sucji form as 
to display the design thereof in different coloif arrange¬ 
ments.” (appendix p. 22.) 

Thus, the District Court’s attitude seems to be that for 
failure to limit the invention to a miniature she^t of wall¬ 
paper, patentability is precluded. 

Having reference to page 29 of the appendix, it will be 
seen that a sheet of wallpaper nineteen inches wide can have 
a double set of strips thereon, and then can be divided to 
form material for double the number of pages. But there 
is no reason why the invention should not be applicable to 
large wallpaper books. And one of the features of the in¬ 
vention is to avoid scale reductions, it being desirable to 
illustrate any design in the precise size of that upon the 
wallpaper that is to be sold. 

It is a well known principle of patent law that change in 
size or degree of a thing does not make for patentable in¬ 
vention (see Walker Dillers Edition p. 189). If jthis be so, 
and there be invention in an article in miniature, then it 
follows that there is invention in the same article jf full size. 
So far as this record is concerned no one before Kellogg 
ever conceived of making striped wallpaper by Employing 
varying base color strips. If wallpaper was previously 
striped as the District Court intimates in the] following 
language 

“The sole description of the method is the imposition 
of variant base colors, drying the web to J set these 
colors, then imposing a design on the strips. This 
might have been accomplished previously. Possibly it 
might only have been accomplished by a number of dif¬ 
ferent operations.” (appendix p. 2.) 

then it was striped by the normal wallpaper processes and 
the stripes were applied over a continuous coatipg of base 
color across the whole sheet. No one conceived <}f going to 
the trouble of placing more than one base color on a sheet 
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of wallpaper prior to Kellogg, in so far as this record is 
concerned (appendix p. 58, 59 q. 22 and ans.). 

The invention as a matter of fact has no artistic value for 
going on walls (appendix p. 57, 58 q. 9 and answer). As 
may be observed in samples see appendix p. 29 and page 
41 of Exhibit 5) the stripes do not abut and difficulty would 
be had to make them exactly abut. 

It should thus be clear that the question of miniature has 
nothing to do with the invention, for whether full size or 
small size, it is still not actually the wallpaper from which 
a wall is to be covered. 

CLAIM BREADTH. 

As has been pointed out under the discussion entitled 
“Claims”, the claims actually define a sheet of web stock 
to which is applied stripes of various base colors over which 
is applied a design which is to be exhibited in combination 
with various base colors. The clams 4, 5 and 6 were drawn 
to define that very structure. 

In what way they could be considered too broad is none 
too clear for they cover a certain combination of elements 
and no more. The claims have a limited field, namely, wall¬ 
paper which is produced in a manner for display purposes 
as distinguished from wallpaper produced for covering 
purposes. But the displayed colors and designs do corre¬ 
spond precisely with those used on actual wall paper cover¬ 
ing. 

The article claims are hardly in the category of the claims 
of the Incandescent Lamp Case, where the claims covered 
“carbonized fibrous or textile material”, which could be 
any one of thousands of available substances, the vast pro¬ 
portion of which were inoperative. The only breadth that 
the claims herein have are in the range of colors and the 
design, matters which are clearly equivalent of one another. 

The method claim 9 is hardly in the category of the 
method of In Re Blackmore, 32 App. D. C. 338. The method 
claims of Blackmore are not coextensive with the article of 
manufacture produced, but relate to an apparatus, and the 
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method of operating that apparatus, namely the passage of 
alternating and direct currents through an electrolyte. The 
method claim of Kellogg is clearly of coextensive scope to 
the article claims 5 and 6 and defines the steps njecessary 
to lay the base color stripes and design to product the dis¬ 
play sheet. 

PRIOR ART. 

While the District Court held that the references relied 
on by the Commissioner of Patents do not seem to touch 
upon the improvements of Kellogg, as found in fading 9, 
yet some mention may be made thereof. 

None of the references relate to wallpaper or the display 
of wallpaper. None teach how a sheet of wallpaper can be 
made for the purpose of displaying a plurality of color com¬ 
binations of a particular design on a single sheet of wall¬ 
paper. 

Gould 786,210 discloses a paint color scheme for a room. 
There is no thought of comparing color combinations in a 
common design nor is there any suggestion that the dis¬ 
closure should or could relate to wallpaper and its display. 

Similarly Pohlmann, #2,028,948, does not relate to the 
display of varying color combinations of a common design 
as is the heart of Kellogg’s invention. It does not 


relate to 

wallpaper at all, but to some crystalline design capable of 
being effected upon wrapping paper. Stenz, No. 1,924,004, 
is a picture card of stockings to show how they look. The 
cover of the 1939 Ward Book, Exhibit #6, illustrates how 
poorly the actual product is reproduced, there being shown 
reproduced on the cover a pictorial representation of the 
actual wallpaper of page 7 in the catalog. 

Connelly, No. 2,065,266, relates to photograph treatment 
employing wax crayon coloring. Sear’s catalog is just an¬ 
other sample of the best in pictorial representation, and 
none are the real “McCoy”. 

Thus contrary to Finding of fact 16 (appendix d. 15) the 
prior art discloses none of the combination as claim ed. 
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CONCLUSION. 

It thus seems clear that there is no prior art. It also 
seems clear that the base colors, varying as they do and 
being arranged in stripes upon wallpaper web stock and 
underneath the design, forms a new combination. It fur¬ 
ther seems that wallpaper having a base color extending 
across the entire width, and having stripes over the base 
color, and a subsequent overall design, is far from an antici¬ 
pation of the Kellogg invention, or the claims presented, 
even if its existence were a matter of record. 

In view of the noveltv, and the commercial success as is 
borne out by the memorandum of the Court below, and the 
adequate disclosure to the public of the details of the inven¬ 
tion as must appear from a consideration thereof and the 
law applicable thereto, patentable invention is believed to 
be shown. 

It is^ therefore, urged that the decree entered below be 
reversed. 

Respectfully submitted, 

Earle D. Crammond, 

Earle Bldg., 13th & E Sts., N. W., 
Washington, D. C. 

Francis P. Keeper, 

C. G-. Stallings, 

Law Dept., 

Montgomery Ward & Co., 
Chicago, HI., 

Counsel. 
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IN THE 


United States Court of Appeals 

fob the District of Columbia. 


No. 8282 


MONTGOMERY WARD & CO., INCORPORATED, 

Appellant, 


CONWAY P. COE, COMMISSIONER OF PATENTS OF 
THE UNITED STATES OF AMERICA, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


PLEADINGS, DOCKET ENTRIES AND OTHER {PAPERS 
DESIGNATED BY APPELLANT. 
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1 Civil Action for Issuance of a Patent 

To the Honorable, The Judges of the District Court of the 
United States for the District of Columbia, in Chancery- 
Sitting. 

Plaintiff complains of the defendant and alleges: 

(1) Plaintiff, Montgomery Ward & Co., Incorporated, is 
a corporation organized and existing under and by virtue 
of the laws of the State of Illinois with its principal office 
and place of business in the City of Chicago, Illinois, and is 
a resident, citizen and inhabitant of the State of Illinois. 

(2) Defendant, Conway P. Coe, is Commissioner of Pat¬ 
ents of the United States of America, a legal resident of the 
District of Columbia, and is sued as Commissioner of Pat¬ 
ents. 

(3) The jurisdiction of the Court arises and exists be¬ 
cause this is a Bill in Equity filed in accordance with the 

provisions of Section 4915, Revised Statutes of the 

2 United States, as amended (Section 63, Title 35, 
United States Code Annotated), to compel the issu¬ 
ance of Letters Patent to plaintiff, which have been refused 
by the United States Patent Office and the Board of Ap¬ 
peals of the United States Patent Office, as hereinafter 
stated, and because no appeal has been taken from said 
decision of the Board of Appeals, and because defendant is 
an inhabitant and a resident of the District of Columbia. 

(4) Baucus C. Kellogg, then residing in Chicago, County 
of Cook and State of Illinois, before the 6th day of July, 
1937 was the original and first inventor of certain new and 
useful improvements in Wall Paper and Method of Produc¬ 
ing Same; that said wall paper contemplates the grouping 
together of a plurality of strips or bands of the design of 
sufficient width and dimension to display the design, each 
of such strips or bands showing a color variation from the 
others; by so combining these strips or bands with their 
variant colorings the prospective customer is enabled to 
compare the same and make the desired selection of the wall 
paper as to color, and by grouping the strips or bands of the 
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designs a single sheet will suffice for four, six, eight or more 
displays of the design with their color variations, thereby 
permitting reduction of the bulk of the book and attendant 
saving in the material thereof, and curtailing th* number 
of sheets required for the display of the several base colors 
and the associated designs as presented by the coloring of 
the latter. 

(5) On July 6, 1937, the said Baucus C. Kellogg applied 
to the Commissioner of Patents in due form o:: law for 
United States Letters Patent on said invention or discov¬ 
ery; that said invention or discovery of the said ] Caucus C. 
Kellogg was new, useful, not known or used by others in this 
country before his invention thereof; not patented or de¬ 
scribed in any printed publication anywhere befolre his in¬ 
vention thereof, or more than two years tyefore his 

3 said application, not in public use or on sale in this 
country for more than two years prior to his said 
application, not patented in any foreign country by him or 
his legal representatives on an application filed more than 
twelve months before his said application in this country, 
and not abandoned. 

(6) That said application was filed in the Uniied States 
Patent Office in due form of law and given Serial Number 
152,126 and properly set forth, described and claimed the 
invention and discovery of said Baucus C. Kellogg pertain¬ 
ing to Wall Paper and Method of Producing Same; that 
pursuant to said application and during the prosecution 
thereof the Examiner in the Patent Office, on the 14th day 
of July, 1938, finally rejected the same and refused to allow 
any of the claims thereof, whereupon on January 9,1939 an 
appeal was taken from the final rejection of the Examiner 
to the Board of Appeals of the Patent Office, and on Janu¬ 
ary 19,1940 the Board of Appeals rendered its decision af¬ 
firming the Examiner with respect to all of the claims of 
said application, which affirmance was erroneous. 

(7) No appeal has been taken from the decision of the 
Board of Appeals to the United States Court or Customs 
and Patent Appeals; and no such appeal is pending or has 
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been decided, and this Bill is filed within six months of the 
date of the refusal by the Board of Appeals aforesaid to 
allow the said application of the said Baucus C. Kellogg, 
Serial No. 152,126. 

(8) The aforesaid application of said Baucus C. Kellogg, 
Serial No. 152,126, the invention covered thereby, and the 
patent to issue thereon, was, by an instrument in writing, 
duly assigned and transferred to Montgomery Ward & Co., 
Incorporated, an Illinois corporation, plaintiff herein; that 

said assignment was duly recorded in the United 
4 States Patent Office and plaintiff is now the sole and 
exclusive owner of the entire right, title and interest 
in and to said application and the invention and discovery 
disclosed and claimed therein. The assignment aforesaid 
or a certified copy thereof is ready in Court to be produced 
and profert thereof is hereby made. 

(9) The Wall Paper and Method of Making Same of said 
Baucus C. Kellogg is of great commercial value and large 
quantities of the same have been used extensively by plain¬ 
tiff at great savings of expense and to great advantage over 
the wall paper heretofore used by plaintiff; that the inven¬ 
tion involved in said wall paper, as more fully and at large 
will appear from said application, profert of a certified copy 
of which is hereby made and which plaintiff will produce at 
the hearing of this cause, the original of which is in the pos¬ 
session of defendant, has many advantages, and plaintiff is 
entitled to Letters Patent for the full and adequate protec¬ 
tion of the same. 

(10) The Commissioner of Patents has refused and still 
refuses to grant Letters Patent upon the aforesaid applica¬ 
tion, Serial No. 152,126, and particularly claims 1 to 9, in¬ 
clusive, thereof, to which plaintiff is lawfully entitled. 

Wherefore plaintiff brings this Bill under and in ac¬ 
cordance with the Statutes in such cases made and provided 
and respectfully prays: 

(a) That the Court adjudge and decree that Baucus C. 
Kellogg is the true, first and original inventor of the 
improvements set forth in the claims in said applica¬ 
tion Serial No. 152,126. 
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(b) That the Conrt adjudge and decree that plaintiff, 
Montgomery Ward & Co., Incorporated, is entitled accord¬ 
ing to law to receive Letters Patent of the United States 
for the aforesaid invention and discovery of the said Bau- 
cus C. Kellogg, as specified and pointed out and distinctly 
claimed in said application Serial No. 152,126, as assignee 
of said Baucus C. Kellogg. 

(c) That the Court authorize and direct the Commis¬ 
sioner of Patents to issue Letters Patent upon said appli¬ 
cation Serial No. 152,126 containing the claims thereof and 
any other claims which this Court may adjudge lawful and 
proper. 

(d) To grant to plaintiff such other and further relief as 
equity may require and which to the Court may teem meet 
and proper. 

(e) To issue a subpoena ad respondendum directed to 
Conway P. Coe, Commissioner of Patents of the United 
States under the seal of this Honorable Court requiring him 
to appear and answer this Bill of Complaint and abide the 
further order of this Court. 

MONTGOMERY WARD & CO., INCORPORATED 
By C. B. FULLERTON 

Assistant Secretary 

EARLE D. CRAMMOND 
Solicitor for Plaintiff 
Earle Building 
Washington, D. C. 

WM. NEVARRE CROMWELL 
First National Bank Bldg. 

Chicago, Illinois 
C. G. STALLINGS 
c/o Montgomery Ward & Company 
Chicago Avenue Bridge 
Chicago, Illinois 
Of Counsel 
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6 State of Illinois, 

County of Cook , ss. 

C. B. Fullerton, being duly sworn, deposes and says that 
he is Assistant Secretary of Montgomery Ward & Co., In¬ 
corporated, the above-named plaintiff; that he has read the 
foregoing Bill of Complaint and knows the contents thereof; 
that the same is true of his own knowledge except as to mat¬ 
ters therein stated on information and belief, and as to 
those matters he believes it to be true. 

C. B. FULLERTON 

Subscribed and sworn to before me this 12th day of July, 
1940. 

WILLIAM A. HOLMES 

(Seal) Notary Public 

My Commission expires March 20, 1941 

7 Stipulation 

It Is Hereby Stipulated and Agreed, the Honorable Court 
consenting, by and between the parties hereto by their re¬ 
spective counsel, that the complaint herein be, and the same 
hereby is, amended in the following particulars, to wit: 

By cancelling paragraph (10) thereof, being lines 17 to 
20, inclusive, page 4, of the complaint, and substituting 
therefor the following: 

(10) The Commissioner of Patents has refused and still 
refuses to grant Letters Patent upon the aforesaid applica¬ 
tion, Serial No. 152,126, and particularly claims 1 to 9, in¬ 
clusive, thereof, to which plaintiff is lawfully entitled, which 
claims are as follows, to wit: 

“1. A sheet of wallpaper, comprising a web of paper stock 
on which is imposed a series of strips or bands of base 
colors, each of said strips or bands also having a design im¬ 
posed over the base color displayed by the strip or band. 

2. A sheet of wallpaper, comprising a web of paper stock 
on which is imposed a series of parallel strips or 

8 bands of base colors, each of said strips or bands also 
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having a design imposed over the base color displayed by 
the strip or band. 

3. A sheet of wallpaper, comprising a web of paper stock 
on which is imposed a series of strips or bands of variant 
base colors, each of said strips or bands also having a de¬ 
sign imposed over the base color displayed by the strip or 
band. 

4. A sheet of wallpaper, comprising a web of paper stock 
on which is imposed a series of strips or bands df varying 
base colors, each of said strips or bands also having a design 
imposed over the base color displayed by the strip or band, 
the design of each strip being common to all of the strips. 

5. A sheet of wallpaper, comprising a web of piper stock 
on which is imposed a series of strips or bands of base 
colors, each of said strips or bands also having a design im¬ 
posed over the base color displayed by the strip or band, 
the designs of the several strips or bands being displayed 
in variant colors. 

6. A sheet of wallpaper, comprising a web of piper stock 
on which is imposed a series of strips or bands of base col¬ 
ors, each of said strips or bands also having a design im¬ 
posed over the base color displayed by the strip or band, 
the designs of the several strips or bands being displayed 
in variant colors, the colors of the designs also varying with 
the base colors of the several strips or bands. 

7. The method of producing a sheet of wallpaper, which 
consists in imposing on a web of paper, stock a series of 
strips or bands of base colors, drying the web |to set the 
base colors, and imposing a design on each of the strips or 
bands over the base color displayed by the strip ok band. 

8. The method of producing a sheet of wallpaper, which 
consists in imposing on a web of paper stock a series of 
strips or bands of variant base colors, drying the web to set 
the base colors, and imposing a design on each of the strips 
or bands over the base color displayed by the strip or band. 

9. The method of producing a sheet of wallpa per, which 

consists in imposing on a web of paper stock a series 
9 of strips or bands of variant base colors, frying the 
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web to set the base colors, and imposing a design on each 
of the strips or bands over the base color displayed by 
the strip or band, the designs of the several strips or bands 
being in variant colors.” 

EAELE D. CRAMMOND 
WM. NEVARRE CROMWELL 
C. G. STALLINGS 
Solicitor and Counsel for 
Montgomery Ward <& Co., 
Incorporated. 

W. W. COCHRAN 
Attorney for Conway P. Coe, 
Commissioner of Patents of the 
United States of America. 

EARLE D. CRAMMOND 
Earle Bldg. 

Washington, D. C. 

WM. NEVARRE CROMWELL 
1st National Bank Bldg. 

Chicago, Ill. 

C. G. STALLINGS 
Montgomery Ward & Co. 

Chicago Ave Bridge 
Chicago, HI. 

W. W. COCHRAN 

Washington, D. C. 

July 15,1940. 

10 Endorsed: Filed Aug 8—1940 Charles E. Stew¬ 
art, Clerk 

Answer to the Complaint 

To the Honorable the Justices of the District Court of the 
United States for the District of Columbia. 

1. Defendant admits the allegations of paragraph 1. 

2. He admits the allegation of his official position. He 
denies that he is a legal resident of the District of Columbia, 


his legal residence being in the State of Maryland, He ad¬ 
mits that his official residence is in the District of Columbia 
and that he is sued in his official capacity. 

3. He admits the allegation of jurisdiction under Section 
4915 R. S. (U. S. C., title 35, sec. 63.), but denies that the 
Court is given under this section authority to compel the is¬ 
suance of letters patent since said section merely gives the 
Court power to authorize the issuance of a patentl 

4. He admits that Baucus C. Kellogg, claiming to be the 

original, and first inventor of alleged new and useful 
11 improvements in “Wallpaper and Method of Produc¬ 
ing Same”, filed in the Patent Office an application 
for patent thereon on July 6,1937. 

5. He admits that said application was filed op July 6, 
1937, and that said application was in due form of law and 
that in said application Baucus C. Kellogg made averments 
corresponding to the allegations of paragraph 5. fete denies 
that such allegations are sufficient to justify the issuance 
of a patent on said application containing any of the claims 
set out in amended paragraph 10 of the complaint. 

6. He admits the allegations of paragraph 6 except the 
allegation that the decision of the Board of Appeals in af¬ 
firming the rejection of the claims of said application was 
erroneous. This allegation he denies since the said claims 
are deemed to be unpatentable over the following prior pat¬ 
ents and publication and for the reasons given in| the state¬ 
ment of the examiner in answer to the appeal and the deci¬ 
sion of the Board of Appeals, copies of which will be fur¬ 
nished at the trial: 

Gould, 786,210, March 28, 1905, 

Stenz, 1,924,004, Aug. 22, ly33, 

Pohlmann, 2,028,948, Jan. 28, 1936, 

Connelly, 2,065,266, Dec. 22, 1936, 

Sears, Roebuck and Company Catalog, 

No. 169, of 1934, p. 166. 

Profert of copies of these patents and publication is hereby 
made. 
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7, 8. ! He admits the allegations of paragraphs 7 and 8. 

9. He is without knowledge sufficient to form a belief as 
to the truth of the allegations of commercial value and ex¬ 
tensive use at great economy and great advantage of 

12 the subject matter of plaintiff’s application. He de¬ 
nies that said subject matter constitutes an invention 
or that plaintiff is entitled to receive a patent for such sub¬ 
ject matter. 

10, as amended. He admits that he has refused and still 
refuses to issue to plaintiff, on said application of Baucus 
C. Kellogg, Serial No. 152,126, a patent containing any of 
claims 1 to 9, inclusive, which are as set out in paragraph 
10, as amended. He denies, for reasons aforesaid, that 
plaintiff is lawfully entitled thereto. 

W. W. COCHRAN 
Attorney for Defendant. 

August 7,1940. 

1 hereby certify that a copy of this Answer was mailed 
to the attorney for plaintiff on August 7,1940. 

1 W. W. COCHRAN 

Attorney for Defendant. 


77 1 Piled Jan 9-1942 Charles E. Stewart, Clerk 

Memorandum. 

Froin the evidence adduced at the trial of this case, it 
seems to me that plaintiff’s assignor, Baucus C. Kellogg, 
has developed an improvement both in the manner of dis¬ 
playing wallpaper samples and the method of producing 
the samples themselves. Prior to Kellogg’s development, 
displays of samples sent through the mail were accom¬ 
plished by a series of small sheets of wallpaper included 
in book form. If a number of different colors of the paper 
were to be displayed, a separate sheet would be required for 
each color. The same would be true with respect to a dis¬ 
play of the color of the design, if there was one, on the 
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paper. Kellogg’s plan makes possible the effective display 
of a number of colors of the same paper and also different 
colors of the designs by use of a less number of sheets. Op¬ 
posite a sheet of wallpaper of one color Kellogg’s arrange¬ 
ment displays another sheet of the same size on which is 
placed, in parallel miniature strips, a number of different 
base colors; if a design is used, it also may be displayed in 
different colors. Thus a prospective customer may read¬ 
ily visualize the effect in different colors both of pie paper 
and the design. This accomplishes large savings i!n costs of 
mailing, since it makes possible a material reduction in the 
size of display books. More than this, Kellogg’s method 
of producing these samples accomplishes the imposition of 
the base colors on the wallpaper web by one operation of a 
machine and the imposition of different colored designs in 
one other operation of the machine. Previously, one color 
would be imposed across the entire wallpaper in a 
78 first run of the paper through the machine, then, 
after drying, the paper again would be passed 
through the machine for a different color, the latter being 
not a base color, but one imposed over the first. For each 
different color desired after the first, there was the neces¬ 
sity of a separate drying and an additional running of the 
paper through the machine. The same plan would be fol¬ 
lowed in imposing a design in different colors. Kellogg’s 
method obviously saves much of time and expense. 

The references relied on by the Commissioner of Patents 
do not seem to me to touch upon these improvements of Kel¬ 
logg as they were proved at the trial. But the application 
to the Commissioner of Patents does not appear to point 
out these improvements. Claims 4,5,6 and 9 in the applica¬ 
tion are relied upon by plaintiff. The first thi[ee claims 
refer to sheets of wallpaper, whether miniature or full size. 
It seems to me the imposition of different base colors and 
different colored designs on wallpaper of full size is not an 
invention, but as heretofore pointed out, the improvement 
consists in effectively accomplishing the display of various 
colored paper and designs in miniature form for sample 
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books. The same difficulty is found in respect of plaintiff’s 
claim 9. This refers to the method of producing a sheet of 
wallpaper. The sole description of the method is the im¬ 
position of variant base colors, drying the web to set these 
colors, then imposing a design on the strips. This might 
have been accomplished previously. Possibly it might only 
have been accomplished by a number of different opera¬ 
tions. But plaintiff’s application does not disclose either 
that his method reduces the number of operations or the 
manner in which it does so. My conclusion, therefore, is 
that plaintiff’s claims for the issuance of a patent are too 
broad. 

In re Blackmore, 32 App. D. C. 338, and 
In Re Incandescent Lamp Patent, 159 U. S. 465 

i 

and that the findings of the Patent Office must be upheld. 

Plaintiff’s complaint will be dismissed. 

1 BOLITHA J. LAWS 

Justice 

January 9, 1942 

79 Filed Feb 10 1942 Charles E. Stewart, Clerk 

Findings of Fact 

1. This is an action under Section 4915 of the Revised 
Statutes (U. S. C., title 35, sec. 63) in which it was sought 
to have the Court find that the plaintiff, Montgomery Ward 
& Co., Incorporated, as assignee of the application of 
Baucus C. Kellogg, Serial No. 152,126, for wallpaper and 
method of producing same, was entitled to have issued to it 
a patent containing claims 1 to 9, inclusive, of the said appli¬ 
cation 

2. At the trial the plaintiff discontinued the action as to 
claims 1, 2, 3, 7 and 8. 

3. Prior to Kellogg, in ordinary wallpaper manufacture, 
one base color would be imposed across the entire wallpaper 
in a first run of the paper through the machine, then, after 
drying, the paper would be passed through the machine for 
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a different color, the latter being not a base colorL but one 
imposed over the first. For each different color desired 
after the first, there was the necessity of a separate drying 
and an additional running of the paper through the ma¬ 
chine. The same plan would be followed in imposing a de¬ 
sign in different colors. Kellogg’s method saves much of 
time and expense. 

80 4. The Kellogg plan involves the printing or im¬ 
posing on a web of paper stock, strips or bands of 

base colors, each a fraction of the width of the pa)per stock 
and printing of a particular design over the strips or base 
colors after they have dried. 

5. Apparatus such as can be employed in making the ar¬ 
ticle is not specifically described in the Kellogg Specifica¬ 
tion, but the method sequence, the imposing of a series of 
strips or bands of base colors to a web, drying and im¬ 
posing a design on each of said strips is disclosed. 

6. At the trial evidence was adduced to the effect that 
the usual wallpaper printing apparatus would not print a 
plurality of strips or bands of base colors as present in 
Kellogg’s plan, without material alteration, rearrange¬ 
ment and creation of special print rolls. 

7. Kellogg’s method comprises “imposing on a web of 
paper stock a series of strips or bands of variant base 
colors, drying the web to set the base colors, anld impos¬ 
ing a design on each of the strips or bands over 
the base color displayed by the strip or band, the 
designs of the several strips or bands in variant 
colors”, the method of claim 9, and produces “a sheet 
of wallpaper, comprising a web of paper stock on 
which is imposed a series of strips or bands of variant base 
colors each of said strips or bands also having a design 
imposed over the base color displayed by the strip or band, 
the design of each strip being common to all of thf strips, 
the article of claim 4, as well as the article of 

and 6. 

81 8. Evidence adduced at the trial shows that Kel¬ 
logg has developed an improvement both ini the man- 
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claims 5 


14 


ner of displaying wallpaper samples and the method of pro¬ 
ducing the samples themselves. Prior to Kellogg’s devel¬ 
opment, displays of samples sent through the mail were 
accompanied by a series of small sheets of wallpaper in¬ 
cluded in book form. If a number of different colors of 
the paper were to be displayed, a separate sheet would be 
required for each color. The same would be true with re¬ 
spect to a display of the color of the design, if there was 
one, on the paper. Kellogg’s plan makes possible the effec¬ 
tive display of a number of colors of the same paper and 
also different colors of the designs by use of a less number 
of sheets. Thus, a prospective customer may readily vis¬ 
ualize the effect in different colors both of the paper and 
the design. This accomplishes large savings in cost of mail¬ 
ing, since it makes possible a material reduction in the size 
of display books. More than this, Kellogg’s method of 
producing these samples accomplishes the imposition of 
the base colors on the wallpaper web by one operation of a 
machine and the imposition of different colored designs in 
one other operation of the machine. 

9. The references relied on by the Co mmi ssioner of Pat¬ 
ents do not touch upon these improvements of Kellogg but 
the application does not appear to point out these improve¬ 
ments. 

10. The patent to Gould, No. 786,210, shows a sheet or 
card for use in displaying wall decoration designs and com¬ 
prising portions which are colored and decorated in 

82 accordance with the colors and decorations to be ap¬ 
plied to the wall, ceiling, cornice and dado. 

11. The patent to Stenz, No. 1,924,004, shows a sample 
card displaying, side by side, simulations of a fabric col¬ 
ored in various shades. 

12. The patents to Pohlmann, No. 2,028,948, and Con¬ 
nelly, No. 2,065,266, show the application of one color ad¬ 
jacent to and over another for decorative effect. 

13. The catalog of Sears, Roebuck and Co., No. 169, Fall 
and Winter of 1934, Page 166, shows in items 36F4088 and 
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36F4383, pictures of ginghams having the same design but 
differing in coloring. 

14. Claims 4,5 and 6 refer to sheets of wallpaper whether 
miniature or full size. 

15. Claim 9 relates to a method of procedure without ref¬ 
erence to any apparatus. 

16. The claims here presented are too broad and do not 
define an invention over the prior art. 

Conclusions of Law 

1. All the cla ; ms here involved are too broad and there¬ 
fore unpatentable. 

2. Plaintiff is not entitled to a patent containing any of 
claims 1 to 9, inclusive, of application No. 152,126j 

3. The Bill of Complaint should be dismissed ad to all the 
claims involved. 

BOLITHA J. LAWS 
Justice. 

Approved as to form. 

EARLE D CRAMMOND 
Atty for Pltf. 

83 Final Judgment 

This action came on to be heard at this term; and there¬ 
upon upon consideration thereof, it is, this 10th day of Feb¬ 
ruary, 1942, adjudged that the complaint in this case be, 
and the same hereby is dismissed with costs against the 
plaintiff. 

BOLITHA J. LAWS 
Justice. 

Approved as to form: 

EARLE D CRAMMOND 
Attorney for Plaintiff. 
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84 Endorsed: Filed Mar 12 1942 Charles E. Stewart, 
Clerk 

Notice of Appeal 

Notice is hereby given that Montgomery Ward & Co., In¬ 
corporated, Plaintiffs above named, hereby appeal to the 
Court of Appeals of the District of Columbia from the final 
judgment entered in this action on February 10, 1942. 

F. P. KEIPER 
Attorney for Appellant 
Montgomery Ward & Co. 

EARLE D. CRAMMOND 
Local Counsel 
Earle Building 
Washington, D. C. 

Memorandum 

March 12 1942 

Bond for costs on appeal ($250.00) approved and filed. 

85 Endorsed: Filed Apr 20 1942 Charles E. Stewart, 
Clerk 

Order 

It is hereby ordered that the time for filing the record on 
appeal and docketing the appeal be extended to 90 days 
from the date of the Notice of Appeal. 

1 BOLITHA J. LAWS 

Justice. 

EXHIBITS. 


90 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the attached exhibits 1,2, 3, 5, 6, 7 and 8; patents numbered 
786,210, 1,924,004, 2,028,948, 2,065,266 and photostatic copy 
of Sears Roebuck and Company Catalog No. 169, of 1934, 
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P. 166, to be the original exhibits of plaintiff and exhibit 
No. 1 to be the original exhibit of defendant in Civill Action 
No. 7648, wherein Montgomery Ward & Co., Incorporated, 
is Plaintiff and Conway P. Coe, Commissioner of [Patents 
of the United States of America, is Defendant, which ex¬ 
hibits said Court ordered transmitted to the United States 
Court of Appeals for use on appeal in said action. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 26th day of May, 1942. 

C. E. STEWART, 

(Seal) Clerk. 

91 Endorsed: Filed May 13 1942 Charles E. Stewart, 
Clerk 

Montgomery Ward & Co., Inc., v. Conway P. Coes Civil 

Action No. 7648 

Exhibit No. 1 

Department of Commerce, United States Patent Office 
To all persons to whom these present shall come, Greeting: 

I 

This Is To Certify that the annexed is a true copy from 
the records of this office of the File Wrapper and (fontents, 
in the matter of the Pending Application of Baucus C. Kel¬ 
logg, filed July 6, 1937, Serial Number 152,126, for Im¬ 
provement in Wallpaper and Method of Producing Same. 

In Testimony Whereof I have hereunto set my hand and 
caused the seal of the Patent Office to be affixed at the City 
of Washington, this tenth day of November, in the year of 
our Lord one thousand nine hundred and forty-one and of 
the Independence of the United States of America the one 
hundred and sixty-sixth. 

CONWAY P. COE, 

(Seal) Commissioner of Patents. 

Attest: 

D. E. WILSON, 

Chief of Division. 
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NUMBER (Series of 1935) 

152126 



PATENT NO. 

DATED 
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(EXIt'S BOOK)- 3 .. 


0/ ._ CHICAGO 

Slate of - _ 1UMIS__ 


Invention. 


IALLPAPER AND UETHOD OF PRODUCING SAME 


ORIGINAL 
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Petition, Specification, 
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q Examined and passed for Issue 
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Notice of Allowance 
Final Fee _ 


,19$ 


Associate Attorney. 
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Endorsed: Mail Division U S Patent Ofifce Jul 6 
1937 

Endorsed: Filed Jul 13 1937 U. S. Patent Office Division 
XVII 

Case 370618 

Petition 

To the Commissioner of Patents: 


Your petitioner, Baucus C. Kellogg, a citizen of the 
United States, residing at Chicago, in the County of Cook, 
and State of Illinois, whose post office address is c/o Mont¬ 
gomery Ward & Co., Incorporated, 618 W. Chicago Ave¬ 
nue, Chicago, Illinois, prays that letters patent may be 
granted to him for the improvements in Wallpaper and 
Method of Producing Same set forth in the annexed speci¬ 
fication; and he hereby appoints Cromwell, Greisl; & War¬ 
den, a firm composed of William Nevarre Cromwell, Lewis 
T. Greist, Franklin M. Warden, Comfort S. Butler, Ray¬ 
mond L. Greist and F. Allan Minne, First National Bank 
Building, Chicago, Illinois, (Registration No. 1(1793) his 
attorneys, with full power of substitution and revocation, 
to prosecute this application, to make alterations and 
amendments therein, to receive the patent, and to transact 
all business in the Patent Office connected therewith. 

BAUCUS C. KELLOGG 
Specification 

To All Whom It May Concern: 

Be It Known that I, Baucus C. Kellogg, a citizen of the 
United States, residing at Chicago, in the County of Cook, 
and State of Illinois, have invented certain new and useful 
improvements in Wallpaper and Method of Producing Same 
of which the following is a specification: 

94 The present invention is concerned with the pro¬ 
duction of wallpaper and its display, and jwhile not 
limited to such application it has primary utility in mail 
order wall paper sample books. 
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United States Letters Patent No. 1,368,043, dated Feb¬ 
ruary 8, 1921, issued on the application of Nicholas P. 
Moses, illustrates and describes an insert for catalogs or 
specimen books. This insert is a miniature sheet of wall¬ 
paper produced in the characteristic inks employed in wall¬ 
paper work, and with the filling or side wall design and the 
appropriate frieze or border combined for display in uni¬ 
tary form. Thus, the frieze is grouped or assembled with 
the wall design, and the effect of the two in their relation 
each to the other immediately is discernible. The observer, 
therefore, of the Moses inserts readily may see the exact 
colorings and effects that are presented in the actual size 
papers, as well as the grouping of the frieze and the filling 
or wall designs as the same appear in the full-sized papers 
when hung on a wall. 

The Moses insert, however, is open to objection in that it 
is a unit complete in itself, and is limited to the presenta¬ 
tion only of the particular design of the frieze or border and 
that of the filling or side wall with which the frieze or bor¬ 
der is combined, together with the colorings and shadings 
of those designs. The sample books using the Moses insert 
are unduly bulky and expensive since each sheet or insert 
thereof can display but one frieze or border and only one 
filling or side wall. This multiplies the aggregate number 
of sheets or inserts that make up the total sheets or 
95 inserts of the sample book, with a resultant heavy 
expense for production of the book. 

The present invention aims to provide a sheet of wall¬ 
paper, whether miniature or full size, of such form as to 
display the design thereof in different color arrangements. 
It contemplates the grouping together of a plurality of 
strips or bands of the design of sufficient width and dimen¬ 
sion to display the design, each of such strips or bands 
showing a color variation from the others. By so combin¬ 
ing these strips or bands with their variant colorings the 
prospective customer is enabled to compare the same and 
make the desired selection as to color. Furthermore, by 
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grouping the strips or bands of the designs as indicated a 
single sheet will suffice for four, six, eight or more dis¬ 
plays of the design with their color variations, Recording 
to the capacity of the colors and the size of the sheet to be 
printed, and save to such extent in the aggregate number of 
pages of the sample book. 

Other objects will appear as the nature of the improve¬ 
ments is better understood, the invention consisting sub¬ 
stantially in the combination and arrangement of ] parts, and 
the method of production, hereinafter fully described, illus¬ 
trated in the accompanying drawings, and finally pointed 
out in the appended claims. 

In the drawings, 

Fig. 1 is a plan view of a web cr sheet of pqper stock 
after having been passed through a multi-color printing 
machine and subjected to the action of the rollers thereof 
for printing the web or sheet with the base colors a 

Fig. 2 is a similar view of the web or sheet after 
96 the design has been laid on the base colors^ 

Referring now in detail to the accompanying draw¬ 
ings, the numeral 10 designates a web or sheet of wallpaper 
stock of the usual texture which, in the production of the 
herein described wallpaper, is passed through the charac¬ 
teristic printing machine for imposing on the welb or sheet 
the base colors of the finished wallpaper. It is tq be under¬ 
stood, as before indicated, that the herein described wall¬ 
paper is not the finished stock which is actually hung upon 
the wall, or which is produced in miniature for delineating 
the wallpaper designs with their shadings and colorings. It 
is to display in compact form a particular design of the 
finished product shown in the various shadings of the base 
colors so that the observer may see at a glance the several 
base colors on which the particular design is laid , and thus 
enable the observer to make a comparison as to the base 
colors and ultimately a selection of the particular color 
that is desired. To the accomplishment of this end the web 
or sheet 10 is provided with a plurality of strips or bands 
11,12,13 and 14 which extend lengthwise of the wob or sheet 
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and lie in parallel relation to each other. These strips or 
bands, as illustrated, are arranged in groups of four. This, 
however, is a mere incident to the width of the web or sheet 
10, two of these groups being shown, and as many 

97 groups may be imposed upon the web or sheet 10 as 
its width will permit. Neither is it essential that 

each group shall consist of but four of the strips or bands, 
but the number may be increased or decreased as may be 
desirable. 

While it is also preferable that the individual strips or 
bands, which present the base colors, shall be different as 
to each other, this is not required, and two or more of the 
same colors may be included in each group. The strip or 
band 11 of each of the groups may be blue; those designated 
12 and 13 may be cream, and the strip 14 may be white, 
other colors being substituted for these colors if this be 
desirable. 

The two groups are separated by an intervening space 
15, this being for the purpose of enabling the sheet or web 
10 to be cut lengthwise when it is desired to utilize each 
group as the base for a miniature catalog insert. When 
so separated the portions of the web or sheet thus cut apart 
may be divided transversely to give the required length 
to the insert so as to fit the dimension of the catalog or spec¬ 
imen book in which the same is to be bound. 

After the web or sheet 10 has been printed with the strips 
or bands in the manner indicated it is permitted to dry so 
that the various strips or bands may be further printed 
with the particular design of the wallpaper that is to be 
imposed on the base colors. The web or sheet 10 so printed 
is illustrated in Fig. 2 where a relatively simple design is 
shown. This includes the delineation of a body design of 
polka dots with which are associated the representations 
of leaves arranged over the polka dot body in spaced rela¬ 
tion to each other. Both the polka dots and the leaf 

98 representations are printed in variant colors; that 
is to say, the dots and the leaves of each of the strips 

are presented in contrasting colors to the dots and the 
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leaves of the other strips. To illustrate this variation, the 
dots and the leaves imposed on the strip 11, the base color 
of which is blue, are silver and white, respectively. The 
strip 12, which is presented in a cream base color, bears 
yellow dots and green leaves. The strip 13, the base color 
of which also is cream, bears yellow dots and pink leaves. 
The strip 14, the base color of which is white, bears silver 
dots and brown leaves. Obviously, the color combinations 
may be varied at will and to a wide extent, and when pre¬ 
sented in the combinations referred to the observer to whom 
the design is presented will perceive the same in i;he variety 
of color combinations, both as to the base color and that of 
the design. 

Whether the paper be finished in the full size of wall¬ 
paper, or merely in the miniature sheet for incorporation 
in catalogs or specimen books, both the base colt>r and the 
colorings or shadings of the design are displayed in the 
characteristic wallpaper inks, and the observer thus is en¬ 
abled to see the paper in the contrast of shades and color¬ 
ing as in the actual finished product as the latter is hung 
upon a wall. 

When the herein described invention is utilized for min¬ 
iature sheets, a single thickness of the web or sheet 10 suf¬ 
fices for the presentation of the design in a variety of col¬ 
oring and shades. In the practice heretofore followed a 
single sheet has been necessary for the presentation of each 
of the base colors and the imposed design in the com- 
99 bination of colors present in the design. Hence, 
where the base colors have numbered foi^r or more, 
four or more sheets have been required to display these 
various base colors with the imposed design. By the pres¬ 
ent invention a single sheet becomes the substitute for the 
four or more sheets employed as in the former practice. 
As indicated hereinbefore, where there has been a single 
sheet for each of the base colors and the associated design 
the catalog or specimen book has become unduly bulky and 
expensive for production and manufacture. The present 
invention permits the reduction of the bulk of the book and 



26 


curtails the number of sheets required for the display of 
the several base colors and the associated designs as pre¬ 
sented by the coloring of the latter. 

100 I CLAIM: 

1. A sheet of wallpaper, comprising a web of paper 
stock on which is imposed a series of strips or bands of 
base colors, each of said strips or bands also having a de¬ 
sign imposed over the base color displayed by the strip or 
band. 

2. A sheet of wallpaper, comprising a web of paper stock 
on which is imposed a series of parallel strips or bands of 
base colors, each of said strips or bands also having a design 
imposed over the base color displayed by the strip or band. 

3. A sheet of wallpaper, comprising a web of paper stock 
on which is imposed a series of strips or bands of variant 
base colors, each of said strips or bands also having a de¬ 
sign imposed over the base color displayed by the strip or 
band. 

4. A sheet of wallpaper, comprising a web of paper stock 
on which is imposed a series of strips or bands of varying 
base colors, each of said strips or bands also having a de¬ 
sign imposed over the base color displayed by the strip or 
band, the design of each strip being common to all of the 
strips. 

5. A sheet of wallpaper, comprising a web of paper stock 
on which is imposed a series of strips or bands of base 
colors, each of said strips or bands also having a design im¬ 
posed over the base color displayed by the strip or band, 
the designs of the several strips or bands being displayed 

in variant colors. 

6. A sheet of wallpaper, comprising a web of paper 

101 stock on which is imposed a series of strips or bands 
of base colors, each of said strips or bands also hav¬ 
ing a design imposed over the base color displayed by the 
strip or band, the designs of the several strips or bands 
being displayed in variant colors, the colors of the designs 
also varying with the base colors of the several strips or 
bands. 
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7. The method of producing a sheet of wallpaper, which 
consists in imposing on a web of paper stock a series of 
strips or bands of base colors, drying the web to set the base 
colors, and imposing a design on each of the strip 3 or bands 
over the base color displayed by the strip or band. 

8. The method of producing a sheet of wallpaper, which 
consists in imposing on a web of paper stock aj series of 
strips or bands of variant base colors, drying the web to 
set the base colors, and imposing a design on each of the 
strips or bands over the base color displayed by the strip 
or band. 

9. The method of producing a sheet of wallpaper, which 
consists in imposing on a web of paper stock 3 series of 
strips or bands of variant base colors, drying the web to 
set the base colors, and imposing a design on each of the 
strips or bands over the base color displayed by the strip 
or band, the designs of the several strips or bands being 

in variant colors. 

102 In Testimony Whereof I have hereunto subscribed 
my name. 

BAUCUS C. KELLOGG 

103 Oath 
State of Illinois, 

Cownty of Cook , ss: 

Baucus C. Kellogg, the above named petitioner, being 
first duly sworn, deposes and says that he is a citizen of 
the United States, residing at Chicago, in the County of 
Cook, and State of Illinois; that he verily believes himself 
to be the original, first and sole inventor of the improve¬ 
ments in Wallpaper and Method of Producing! Same de¬ 
scribed and claimed in the annexed specification; that he 
does not know and does not believe that the same were ever 
known or used before his invention or discovery thereof, or 
patented or described in any printed publication in any 
country before his invention or discovery thereof, or more 
than two years prior to this application; or in public use or 
on sale in the United States for more than two years prior 
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to this application; that said invention has not been pat¬ 
ented in any country foreign to the United States on an ap¬ 
plication filed by him or his legal representatives or assigns 
more than twelve months prior to this application, and that 
no application for patent on said improvements has been 
filed by him or his legal representatives or assigns in any 
country foreign to the United States. 

! BAUCUS C. KELLOGG 

Subscribed and sworn to before me this 29th day of June, 
1937. 

T. R. Hoday, Notary Public, Cook County, Ill. My Com¬ 
mission expires August 6, 1938. 

T. R. HODAY 

(Seal) Notary Public. 
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Phper No. 3 

Department of Commerce 
United States Patent Office 
Washington 

Todd :hw 

Applicant: B. C. Kellogg 
Ser. No. 152,126 
Filed July 6,1937 

For Wallpaper and Method of Producing 
Same 

Cromwell, Greist & Warden 
First National Bank Bldg. 

Chicago, Ill. 

Examined. 

Art cited: 

Sears Roebuck and Co. Catalog 169. Fall and winter of 

1934. Page 166 

Wiggin 917,393 Apr. 6, 1909 35-49 

Meehan 633,963 Sept. 26, 1899 35-49 

Gould 786,210 Mar. 28, 1905 35-49 

Foley 1,848,943 Mar. 8, 1932 35-53 

Pearson 926,436 June 29, 1909 35-53 

Stenz 1,924,004 Aug. 22, 1933 35-55 

Cohen 1,045,372 Nov. 26, 1912 35-49 

Pohlmann 2,028,948 Jan. 28, 1936 41-26 

Connelly 2,065,266 Dec. 22, 1936 41-26 

The claims are rejected on the ground of lack of| invention 
to arrange well known wall paper samples or those of the 
Gould, Pearson, Foley, or Wiggin patents on oni sheet as 
taught by item 36 F 4088 of the catalog in the samples 
marked 1, 4, 2, 8, 9, 7 or the Stenz fabric sampled, Cohen’s 
rug samples, or Meehan’s brick samples on the equivalent 
of a sheet. The claimed spacing is found in Cohen or Stenz. 
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Again the claims are rejected as being directed solely to 
printed matter which is unpatentable under the following 
decisions: 

Boggs v. Robertson 418 0. G. 551 map 

Scott 457 0. G. 700 certificate 

Hipp v. Coe 444 0. G. 255 receipt and record 

Clark 422 0. G. 608 post card and book 

Reeves 428 0. G. 769 chart 

Sterling 409 0. G. 293 wall paper design. 

Claims 7, 8, 9 are rejected as obviously unpatentable over 
the citations from class 41. 

M K PECK 

Examiner 

106 Mail Division U. S. Patent Office Apr 11938 
U. S. Patent Office Division 53 Apr—2 1938 

Case 370618 

In the United States Patent Office 
Division 53 Room 6897 

In re application of B. C. Kellogg Wallpaper and Method 
of Producing Same Serial No. 152,126 Filed July 6, 
1937 

Amendment 

Hon. Commissioner of Patents 
Washington, D. C. 

Sir: 

In response to the Official Action of October 2, 1937, the 
above entitled application is hereby amended as follows: 
Page 5, line 6, change “13” to 12 
Same page, line 8, change “14” to 13 
Claim 8, line 3, change “webs” to web 

Remarks 

Without soliciting a final rejection, favorable reconsid¬ 
eration and allowance of the claims as originally presented 
are respectfully asked. 
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All of the patents cited by the Examiner have been care¬ 
fully studied, and the disclosure of these patents coinpared 
with the several claims, but we respectfully submit l}hat the 
several patents to which the Examiner directs attention, as 
wrell as the catalog of Sears Roebuck and Co., do r ot sug¬ 
gest the invention of applicant. 

107 The Gould patent is for a device for advertising 
coloring materials, paint, etc. It is designed pri¬ 
marily for showing the decorative effect of these materials, 
as applied to walls and ceilings of rooms. The device of 
Gould is of the same type as that covered by the Moses pat¬ 
ent No. 1,368,043, to which attention is called in applicant’s 
statement of invention, and over which the present inven¬ 
tion has been designed as an improvement. The Go^ild pat¬ 
ent is no more pertinent than the Moses patent. 

The Pearson patent also is for an advertising device for 
paints and other wall coverings. The remarks respecting 
the Gould patent apply with equal force to the Pearson 
patent. 

The patent of Foley is for a demonstrating device for the 
exhibition of decorated or printed fabrics, such as cre¬ 
tonnes, in association with a framing indicative of tb|e fram¬ 
ing of a piece of furniture with which the cretonnes may be 
employed for upholstering effects. 

The Wiggin patent covers the same type of device as the 
Gould, Pearson and Moses patents. It portrays the decora¬ 
tive effects involved in rooms or apartments and is; not of 
the character of the present invention. 

The Sears Roebuck and Co. catalog, item 36 F 4088, with 
respect to the sample designations marked 1, 4, 2, 8, 9, and 
7, has no particular significance for applicant’s indention, 
and merely depicts various colorings of the design df a fab¬ 
ric that may be employed for dress patterns. 

The Stenz patent is for a sample card embossed and col¬ 
ored for depicting the shadings of hosiery. The puijpose of 
this card is to indicate the appearance of the hosier]?- fabric 
in superimposed thicknesses and layers, as when folded or 
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boxed, and in the single layer, as when the hosiery is 

108 on the leg of the wearer. 

The patent to Cohen is for a miniature imitation 
rug which comprises a plain unfigured woven fabric that 
corresponds in general texture and appearance to a rug and 
having printed thereon a rug representation in simulated 
colors and design. 

The Meehan patent covers an advertising exhibitor for 
bricks, which includes a surrounding frame, with specimens 
of the bricks placed in the frame. 

All of the foregoing mentioned patents constitute nothing 
more than what is shown by the Moses patent in the general 
idea of advertising devices, and none of them show the 
structures called for by claims 1 to 6, inclusive. 

There is totally lacking in these references the sugges¬ 
tion of a web of paper stock on which is imposed a series of 
strips or bands of base colors each of which strips or bands 
has a design imposed over the base color displayed by the 
strip or band. There is also a lack of suggestion of the 
variant base colors, the designs of the several strips or 
bands being displayed in variant colors. 

In the light of the differences indicated it is respectfully 
submitted that claims 1 to 6 are directed to allowable sub¬ 
ject-matter, and their favorable reconsideration, therefore, 
is respectfully urged. 

Clhims 7, 8 and 9 are directed to the method for produc¬ 
ing the herein described wallpaper sheet. To these claims 
the Examiner has cited the Pohlmann and Connelly patents. 
The former patent is directed to decorative paper and the 
1 method of making the same, while the latter patent 

109 is directed to a method of painting which comprises 
the production of the picture in water color, after 

which wax crayons are employed for going over the water 
color picture, matching the colors of the picture with the 
crayons, whereupon the entire crayoned surface is subjected 
to a vigorous rubbing with a silken cloth so as to polish the 
wax materials of the crayons. 
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The Pohlmann patent produces decorative paper in a 
“hit-or-miss” fashion (line 5, page 1). The application of 
the coloring is in a promiscuous manner, with no definite 
object in mind, except the ultimate attainment by the use of 
a crystallizing solution of a crystalline coating tjhat over- 
lies the colors for the production of a characteristic cloud¬ 
like iridescence. 

We find no response in the Connelly and Pohlmann pat¬ 
ents to the requirements of claims 7, 8 and 9 for embossing 
on the web of paper stock of a series of strips or bands of 
base colors, followed by drying the web to set the base col¬ 
ors, and then embossing a design on the strips or bands 
over the base colors displayed by the strips or bands. In 
the absence of this disclosure we respectfully urge the al¬ 
lowance of claims 7, 8 and 9. 

With respect to the rejection of the claims on the ground 
as directed solely to printed matter, and the citati on of the 
several cases in support of this ground of rejection, these 
cases have been carefully analyzed and studied. With the 
exception of the Sterling case, the citations are alf directed 
to the arrangement of printed matter in the form of maps, 
certificates, receipts, post card and book, and a chart. The 
Sterling case relates to a design patent the subject-matter 
of which was crinkled paper which inherently formed 
110 the design for which protection was sought, and was 
not the creation of the patentee. We recognize that 
it is fundamental that the mere arrangement of printed 
matter, such as was included in the several citations to 
which attention has been called, is not patentable subject- 
matter under the Statutes, where the printed majter alone 
is relied upon as being the subject for patent protection. 
Applicant’s invention does not merely rely upoh printed 
matter per se, but in the specific application of the printed 
matter. We submit that it is a far cry from the definite 
decoration which is inherent in the arrangement of the de¬ 
signs of applicant, and the mere arrangement of printed 
words, such as characterize the subjects of the cases upon 
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which the Examiner relies, and that these cases are not con¬ 
trolling in determining the patentable novelty of applicant’s 
invention. 

Very respectfully, 

CROMWELL, GREIST & WARDEN 
Attorney sfor Applicant 

Chicago, Illinois 
March 31,1938 
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112 Mailed Jul 14 1938 

Div. 53 Room 6897 

Department of Commerce 
United States Patent Office 
Washington 

TODD/N 

Applicant: B. C. Kellogg, 

Ser. No. 152,126, 

Filed July 6,1937, 

For Wallpaper and Method of Producing Same. 

CROMWELL, GREIST & WARDEN, 

First Nat’l. Bk. Bldg., 

Chicago, Ill. ! 

Responsive to amendment filed April 1, 1938. 

The pending claims are 1-9. 

The remarks have been carefully considered. Tne rejec¬ 
tion of record is repeated, however, and now Made Final, 
since an issue has been reached, under Miller, 1910 0. D. 15. 

M. V. BRINDISI 
Acting Exayiiner. 

113 Endorsed: Mail Division U. S. Patent Office Jan 
11 1939 

Endorsed: U. S. Patent Office Division 53 Janj 13 1939 
Board of Appeals U. S. Patent Office Jan 12 193jj 

Casjj 370618 

In the United States Patent Office 
Division 53 Room 6897 

In re application of Baucus C. Kellogg Wallpaper and 
Method of Producing Same Serial No. 152,126 Filed 
July 6, 1937 


Paper No. 5 
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Appeal 

Hon. Commissioner of Patents 
Washington, D. C. 

Sir: 

Appeal is hereby taken to the Honorable Board of Ap¬ 
peals from the decision of the Primary Examiner dated 
July 14, 1938, wherein he finally rejected all of the claims 
now in the above-entitled application, being claims 1 to 9, 
inclusive. 

The following are the grounds on which this appeal is 
taken: 

1. The Primary Examiner erred in finally rejecting the 
claims on the grounds and for the reasons of record; 

2. The Primary Examiner erred in finally rejecting the 
claims on the references of record; 

3. The Primary Examiner erred in not allowing the 
claims over the references and the reasons of record. 

The statutory fee, $15.00, accompanies this appeal. 

An oral hearing of the appeal is respectfully asked. 

BAUCUS C. KELLOGG, 

By CROMWELL, GREIST & WARDEN 

Attorneys 

Chicago, Dlinois 
January 9, 1939 

114 Endorsed: Feb 6—1939 

Div. 53—Room 6897 Letter No. 7. 

Todd/b 

Department of Commerce 
United States Patent Office 
Washington, D. C. 

Before the Board of Appeals 

In re application of Baucus C. Kellogg Serial No. 152,126 
Filed July 6,1937 For Wallpaper and Method of Pro¬ 
ducing Same 
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Examiner’s Statement 

Appeal is taken from the final rejection of all the pending 
claims, namely, claims 1 to 9 inclusive. 

Claim 1. A sheet of wallpaper, comprising a web of 
paper stock on which is imposed a series of strips or bands 
of base colors, each of said strips or bands also having 
a design imposed over the base color displayed by the strip 
or band. 

Claim 2. A sheet of wallpaper, comprising a| web of 
paper stock on which is imposed a series of parallel strips 
or bands of base colors, each of said strips or bands also 
having a design imposed over the base color displayed by 
the strip or band. 

Claim 3. A sheet of wallpaper, comprising a web of 
paper stock on which is imposed a series of strips hr bands 
of variant base colors, each of said strips or bakids also 
having a design imposed over the base color disp layed by 
the strip or band. 

Claim 4. A sheet of wallpaper, comprising a web of paper 
stock on which is imposed a series of strips or bands of 
varying base colors, each of said strips or bands also having 
a design imposed over the base color displayed by the strip 
or band, the design of each strip being common to all of 
the strips. 

Claim 5. A sheet of wallpaper, comprising a| web of 
paper stock on which is imposed a series of strips j)r bands 
of base colors, each of said strips or bands also having a 
design imposed over the base color displayed by the strip or 
band, the designs of the several strips or bands being dis¬ 
played in variant colors. 

Claim 6. A sheet of wallpaper, comprising a web of 
paper stock on which is imposed a series of strips b r bands 
of base colors, each of said strips or bands also having a 
design imposed over the base color displayed by i;he strip 
or band, the designs of the several strips or bands being 
displayed in variant colors, the colors of the designs also 
varying with the base colors of the several strips or bands. 
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Claim 7. The method of producing a sheet of wallpaper, 
which consists in imposing on a web of paper stock a series 
of strips or bands of base colors, drying the web to set the 
base colors, and imposing a design on each of the strips or 
bands over the base color displayed by the strip or band. 

Claim 8. The method of producing a sheet of wallpaper, 
which consists in imposing on a web of paper stock a series 
of strips or bands of variant base colors, drying the web to 
set the base colors, and imposing a design on each of the 
strips or bands over the base color displayed by the strip 
or band. 

115 Claim 9. The method of producing a sheet of wall¬ 
paper, which consists in imposing on a web of paper 
stock a series of strips or bands of variant base colors, dry¬ 
ing th6 web to set the base colors, and imposing a design on 
each of the strips or bands over the base color displayed by 
the strip or band, the designs of the several strips or bands 
being in variant colors. 

The art relied on is: 


Sears Roebuck and 

Company Catalog 

169 of 1934, page 166. 

Stenz 

1,924,004 

35-49 

Pohlmann 

2,028,948 

41-26 

Connelly 

2,065,266 

41-26 

Gould 

786,210 

35-49 


The article concerned is a sheet for wallpaper sample 
book with designs either in miniature or full size, the same 
design prevailing throughout several samples on the same 
page, but which differ in coloring. 

The catalog in items 36 F4088 and 36 F4383 show pictures 
of ginghams having the same designs but in different colors. 

Gould shows a card displaying wall decorations. 

Stenz shows various colors of fabric material, the fabric 
of which may all be a similar weave, i.e. design. 

Pohlmann and Connelly show application of one color 
adjacent to and over another color for decorative effect. 

Claims 1-6 appear to be unpatentable since it seems lack¬ 
ing in invention to print samples of wall paper on a single 
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sheet, the samples differing from each other only in color, 
Gould disclosong the idea of displaying wall decoration in 
sample and the catalog and Stenz, the juxtaposition of simi¬ 
lar designs and different colors. 

To apply the colors as claimed in claims 7-9 is considered 
unpatentable over Pohlmann’s or Connelly’s process dis¬ 
closures. What may be printed in such manner is consid¬ 
ered patentably immaterial and also as lacking in invention 
over Gould’s card, showing wall decoration. 

The kind and arrangement of the printing found on any 
one sheet is thought to be an unpatentable distinction, 
whether recited in the article or method claims, under: 

Boggs v. Robertson 418 0. G. 551; Scot! 457 
116 0. G. 700; Hipp v. Coe 444 0. G. 255; ClfJrk 422 0. 

G. 608; Reeves 428 0. G. 769; Sterling 409 b. G. 293; 
this last relating to a wall paper design. 

For these reasons it is thought that the final rejection of 
the claims should be affirmed. 

M. K. PECK 

Examiner. 
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Paper No. 8 

Department of Commerce 
United States Patent Office 
Washington 

FebruaiV 23, 1939 

Sir: 

The case of Baucus C. Kellogg Serial No. 15:2,126, will 
be heard by the Board of Appeals on the 17th day of July, 
1939. 

The hearings will commence at 9:30 A. M. arid as soon 
as the argument in one case is concluded the succeeding case 
will be taken up. 

If any party, or his attorney, shall not appear when the 
case is called, his right to an oral hearing will be regarded 
as waived. 

The time allowed for arguments is as follows: 

Ex parte cases, thirty minutes; 
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Inter partes appeals: Interlocutory and final hearings 
when no testimony has been taken, thirty minutes each 
side; final hearing when testimony has been taken, one hour 
each side. 

By special leave, obtained before the argument is com¬ 
menced, the time may be extended. 

The appellant shall have the right to open and conclude 
in inter partes cases, and in such cases a full and fair open¬ 
ing must be made. 

Briefs in inter partes appeals must be filed in accordance 
with the provisions of Rules 144 and 163, as amended. 

Respectfully, 

CONWAY P. COE, 
Commissioner of Patents. 

To MESSRS. CROMWELL, GREIST & WARDEN 
First National Bank Bldg. 

Chicago, Ill. 

118 Endorsed: Board of Appeals Jul 14 1939 U. S. 
Patent Office 

In the United States Patent Office 
Before the Board of Appeals 

In re application of BArcus C. Kellogg Wall Paper and 
Method of Producing Same 

Serial No. 152,126 

Hon. Commissioner of Patents, 

Sir: 

It is requested that the hearing on appeal before the 
Board now set for July 17, 1939, be postponed to January 
4,1940, as it is impossible for the attorney in charge of this 
case to be present and argue the case on the date now set. 

Respectfully, 

CROMWELL, GREIST & WARDEN 
Attorneys for Applicant. 

Washington, D. C., 

July 14,1939. 
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Department of Commerce 
United States Patent Office 
Washington 


Sir: 


Pap^r No. 10 


July 15,1939 


The case of Baucus C. Kellogg Serial No. 152,126, will be 
heard by the Board of Appeals on the 4th day of January, 
1940. 

The hearings will commence at 9:30 A. M. and a£ soon as 
the argument in one case is concluded the succeeding case 
will be taken up. 

If any party, or his attorney, shall not appear jwhen the 
case is called, his right to an oral hearing will be Regarded 
as waived. 

The time allowed for arguments is as follows: 

Ex parte cases, thirty minutes; 

Inter partes appeals: Interlocutory and final hearings 
when no testimony has been taken, thirty minutes each side; 
final hearing when testimony has been taken, one pour each 
side. 

By special leave, obtained before the argument is com¬ 
menced, the time may be extended. 

The appellant shall have the right to open and conclude 
in inter partes cases, and in such cases a full and fair open¬ 
ing must be made. 

Briefs in inter partes appeals must be filed in accordance 
with the provisions of Rules 144 and 163, as amended. 

Respectfully, 

CONWAY P. COE 
Commissioner of Patents. 

To Messrs. Cromwell, G-reist & Warden 
First National Bank Bldg., 

Chicago, HI. 
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143 U. S. Patent Office Board of Appeals Jan 19 1940 

Mailed 

Appeal No. 29,560 OB 

Hearing: January 4, 1940 

In the United States Patent Office 
Before the Board of Appeals 

Ex parte Baucus C. Kellogg 

Application for Patent filed July 6, 1937, Serial No. 
152,126 j Wallpaper and Method of Producing Same. 
Messrs. Cromwell, Greist & Warden for applicant. 

This is an appeal from the action of the Primary Exam¬ 
iner finally rejecting claims 1 to 9, inclusive. 

Claims 1 and 7 are illustrative and read as follows: 

1. A sheet of wallpaper, comprising a web of paper stock 
on w r hich is imposed a series of strips or bands of base col¬ 
ors, each of said strips or bands also having a design im¬ 
posed over the base color displayed by the strip or band. 

7. The method of producing a sheet of wallpaper, which 
consists in imposing on a web of paper stock a series of 
strips Or bands of base colors, drying the web to set the base 
colors, and imposing a design on each of the strips or bands 
over the base color displayed by the strip or band. 

The references relied upon are: 

Gould 786,210 Mar. 28,1905 

Stenz 1,924,004 Aug. 22,1933 

Pohlmann 2,028,948 Jan. 28,1936 

Connelly 2,065,266 Dec. 22,1936 

Sears Roebuck and Company Catalog No. 169 of 
1934, p. 166 

144 The invention relates to a sheet on which are dis¬ 
played bands of different designs of wall paper. Al¬ 
though the sheet is not claimed as being of a size to be bound 
in a catalog, the specification states that it is applicants’ 
main purpose to provide a sheet for this purpose. The 
specification states on page 2: 
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“The present invention aims to provide a sheet of wall¬ 
paper, whether miniature or full size, of such form as to 
display the design thereof in different color arrangements. 
It contemplates the grouping together of a plurality of 
strips or bands of the design of sufficient width and dimen¬ 
sion to display the design, each of such strips or bands 
showing a color variation from the others. By so combin¬ 
ing these strips or bands with their variant colorings the 
prospective customer is enabled to compare the ^ame and 
make the desired selection as to color.” 

The invention therefore involves a sheet of paper upon 
which are imposed bands of variant base colors. Upon each 
one of these colored bands there is imposed a design. The 
color of this design may he the same or different on the dif¬ 
ferent bands. The final sheet, which may be botmd in a 
catalog, thus carries on it separate bands of different colors 
upon which the design is imposed and showing in compact 
form different designs of wall paper. A customer can then 
readily compare wall paper having different base coloring 
upon which the same or different designs are imposed and 
select which one he desires. When the mail order house 
fills the order it supplies wall paper having a background 
of the particular band selected and upon which tie design 
is imposed. It is not intended that a single wall paper hav¬ 
ing all the different colored bands on it is to be supplied to 
the customer. Hence the invention here relates mainly to 
placing the different colored bands and designs on 
145 them, representing different wall papers in juxtapo¬ 
sition on a sheet so they can be readily compjared and 
a selection can be made. 

The examiner has cited several references. In 
ion the Gould patent appears to be most pertinent 


qur opin- 
It in¬ 


volves a display card of flexible material upon which is 


displayed the ornamental work intended to be usq 
ceiling, cornice, side wall and dado of a room, 
number of these cards are made in different color 


id on the 
A large 
schemes 


and are sent to customers so they can select which combina- 
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tion of colors they desire. In describing the invention the 
patent states on page 1: 

“Under my invention I supply this want in a compact, 
convenient, simple, and relatively inexpensive device, upon 
which the color scheme for the decoration of rooms or apart¬ 
ments may be produced, not in ink or colors resembling 
those actually used in doing the work, but in the actual 
goods themselves, so that the texture or quality of the fin¬ 
ished surface, as well as its color or tint, may be judged by 
the trade or customer, and I also combine with the coloring 
materials the stenciling and other decoration, and I so ar¬ 
range the relative areas of the wall and ceiling sections, the 
dado and freize sections, including at the proper or desired 
place stencil or other ornamental work the same as they 
will be in the actual room or apartment, so that my device 
presents to the trade and to the customer in miniature an 
exact reproduction of a color scheme, stenciling, &c., for a 
room or apartment complete, so that precisely the effect 
which will be produced by the use of the colors exhibited 
may be had, and the colors other than the stenciling are 
applied upon the card or sheet by brush—in other words, 
by the use of the same tools or appliances that are used in 
actually doing the work.” 

It appears, therefore, that this patent (Fig. 1) discloses 
a sheet having four bands of base colors at A, B, C and D. 
Upon the colored bands at A and B are placed designs. It 
is evident that base colors will show through these designs 
in the same way as is alleged in applicant’s device. In Fig. 

2 there is indicated on the back side of the sheet dif- 
146 ferent colored paints applied to the different bands 
and also the price of these paints. It seems to us the 
claims before us fail to distinguish the invention over this 
patent as the claims can be read in all substantial respects 
on it. The part quoted above is particularly pertinent. 

It is argued that Gould does not show a series of bands 
of base color imposed on paper stock. Gould clearly con¬ 
templates using cards or sheets made of paper as well as 
of other material. On these cards there are bands of base 
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colors. It is also argued that Gould shows no design placed 
over the base color but we think he does. The patent states 
that the colors are applied by means of a brush but the sten¬ 
cil is not. The stencil is evidently applied over the base 
color as otherwise it would be concealed by the b^se color. 

The other references are also pertinent but not as close as 
the Gould patent, in our opinion. They are more or less 
cumulative and indicate that the claims are not allowable. 

The examiner has not questioned whether the article 
claims define proper combinations. It is our opinion that 
they do not but that they merely recite aggregations. As 
we have pointed out above, there is merely a juxtaposition 
on a sheet of different colored bands having a design on 
them. The purpose of such juxtaposition is for ready com¬ 
parison and for compactness in the event the sheet is bound 
in a catalog. There is no cooperation between the different 
bands. The presence or absence of one does not affect the 
others. Applicant is not claiming a design but an article. 

To arrange two separate designs of wall paper side 
147 by side on a sheet so they can be compared does not 
form a patentable combination between them as there 
is no interaction between them. The only combi] lation, if 
any, between them, is in the mind of the customer inspecting 
them. As to this ground of rejection, applicant may exer¬ 
cise his option under Rule 139. 

The decision of the examiner is affirmed. 

HENRY VAN ARSDALE 
Assistant Commissioner 

E. T. MORGAN 
Examiner-in-Chief 

F. P. EDINBURG 
Examiner-in-Chief 


BOARD OF APPEALS 

January 19,1940 

Messrs. Cromwell, Greist & Warden 
First National Bank Bldg. 

Chicago, Illinois 
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148 Department of Commerce 

United States Patent Office 
Washington 

Ex parte Baucus C. Kellogg, 

Serial No. 152,126, 

Filed July 6,1937, 

Wallpaper and Method of Producing Same. 

Notice of Civil Action Under Section 4915 R.S. 

A civil action under Section 4915 R. S., entitled Montgom¬ 
ery, Ward & Co., Incorporated, v. Conway P. Coe, Commis¬ 
sioner of Patents, Civil Action No. 7648, involving this ap¬ 
plication, was filed on July 15, 1940, in the District Court 
of the United States for the District of Columbia. 

W. W. COCHRAN 
Law Examiner. 

July 15, 1940. 
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16 Baucns C. Kellogg. 


Direct Examination 


17 Q. 14. Can you tell us briefly, Mr. Kellogg, what 
the practice was in selling wallpaper by mail order 

before you made this invention? A. Well, it was necessary 
to show each pattern in a full sheet in the catalogue, and 
by using this scheme that we have been working on since 
1937, we are able to show to the customer a varie ty of col¬ 
ors of the same design. 

Let me see the two 1940 books, will you, please? 

(Catalogues were handed to the witness.) 

A page of the wallpaper catalogue costs us, on an 

18 average, $6,500 a sheet, and we are also limited— 

Mr. Keiper: I would like to have these marked for 
identification, if possible, at this time. They will bs “Plain¬ 
tiff’s Exhibit 3” and “Plaintiff’s Exhibit 4.” 

(Two 1940 catalogues were marked Plaintiff’s Exhibits 
3 and 4 for identification, respectively.) 

A. (continued) This (indicating) is the 1940 book, your 
Honor, and on certain of the sheets I have put a paper clip, 
which shows the use of this patent. You see it is used in a 
few instances there (indicating). 

Do you want me to explain how this is done, now? 

By Mr. Keiper: 

Q. 15. In that catalogue, for example, how many designs 
do you show by means of this invention without the addi¬ 
tion of pages? Do you have information on that? A. Yes, 
I have. We started this in 1937, and in that year we had 
three color sheets in the book itself, which showed a total 
of twelve colors available to the customer on three sheets. 
In other words, there were three sheets that had four strips 
or bands showing the colors. 

In 1938 we increased it by one more, to four, and showed 
fourteen. 
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In the 1939 book we had seven sheets, showing twenty-five 
color selections. 

In 1940—that is this book here (indicating)—we had six, 
showing twenty-two color selections. 

In the current book, which is coming to a close now, there 
are four sheets, showing fifteen different colors. 

Q. 16. How many pages did that save in illustrat- 

19 ing these various designs? A. We saved sixty-four 
sheets. 

Q. 17. What does a sheet of paper for a book of that sort 
cost? A. Well, the average is $6,500. That is the figure 
that we use. Some are a little less and some are a little 
more. We always use that as our average figure. 

Q. 18. Can you tell the Court something about the weight 
of a mail order catalogue? A. Yes. We have to keep it 
slightly under a pound. The postal inspectors weigh these 
books in different parts of the country at various times, 
and we figure the book at 15 y* ounces, because of the fact 
that on a damp day, when the relative humidity is high, this 
paper tends to soak up some moisure, so that we have to be 
very, very careful about that. 

If we go over the pound, it costs us two cents more, be¬ 
cause our average is in the second zone. 

Q. 19. What happens if the postmaster finds a book that 
weighs over a pound, through an erroneous scale or the 
like? A. You are liable for payment on the whole circu¬ 
lation of the book. We have been running well over a mil¬ 
lion books over the last few years. It is quite an item. 
For instance, our circulation in 1937 was 1,408,000 of these. 
In 1938 it was 1,395,000. In 1939 it was 1,200,000. This last 
year it was 1,144,000. That is a total of over 5,000,000 books 
in the last four years. 

Q. 20. When you run over a pound you have to pay for 
the next pound? A. That is right. 

20 Q. 21. That is, on the average, two cents per book? 

• ••••••••• 
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I 

24 Q. 39. In the cover of the 1937 book there is some 
lithographing, I believe. Can yon tell the Court 

something of that? A. I do not get your point. 

Q. 40. On the inside cover. A. Well, in this book 

25 here (indicating) we tried showing four-color en¬ 
amel reproduction printing to sell papers that were 

shown in actual samples inside the book. That was a new 
idea that we hit on. It happened to come the same year as 
this other patent. We were groping around trying to rem¬ 
edy this criticism that we had of not having ample selection 
for a customer. I mean, an average small-town drugstore 
or wallpaper store will have probably two hundred, two 
hundred fifty patterns for the women to select from. We 
were limited here by size, weight, and other restrictions 
that were put on us. 

We were trying desperately to get some idea up that 
would help these women out and give them a big delection. 
That did not work. 

We started it in 1937 and we repeated the effort again 
in 1938, and after two years we had enough, because we lost 
money on it, so then we quit. 

In the meantime we had proved the advantage pf doing 
this alternate color sheet printing, as I call it, and that is 
what we have been doing ever since. 

Q. 41. What, specifically, are the objections to illustrat¬ 
ing wallpaper by the system on the book cover? A. Well, 
the present state of the art does not keep the color constant 
throughout as large a run—that is one thing—as the color 
will vary. While they are making the 1,400,000 covers, let 
us say, it gets darker and gets lighter. Also, you are work¬ 
ing on an entirely different kind of paper, and you have to 
reduce it in scale. 

As a matter of fact, we do not do it, and we never have, 
in the wallpaper catalogue, but in the big Ward gen- 

26 eral catalogue you will find a statement—we come 
right out and say in the catalogue—that this is as 

good as we can do, and you will have to take it and like it. 
Q. 42. Can you find the statement and read it to the 


56 


Court? A. This is in the large Ward catalogue for 1940. 
It says: 

“A word about color. Although we use the newest and 
best color photography and color printing methods availa¬ 
ble, we find it impossible to bring out the full richness of 
all the colors. We believe you will find the fabrics even 
more attractive than the illustrations.” 

That statement is used in the drapery division, becanse 
they have somewhat the same style difficulty that we have 
in this color reproduction. It is pretty hard to hold it. 

Q. 43. You would say that that statement applied to 
wallpaper and lithographed illustrations? A. It applies to 
any kind of color reproduction. The present state of the 
art is not exacting. It is very evident. 

I can show your Honor very quickly here. This (indicat¬ 
ing) is the best color reproduction that we were able to 
do—thfe best people in Chicago—with this paper. It does 
not look the same, does it (indicating) ? 

Mr. Keiper: May we make a statement in the record? 
Witness compares front cover of 1939 book with sample on 
page 7 in the book. 


32 Further Redirect Examination 


RDQ. 82. And if a particular customer wants a particu¬ 
lar color, is he likely to buy that design if you do not illus¬ 
trate it in some way? A. No. We found out very defi¬ 
nitely that our customers won’t buy merchandise without 
knowing what it is, and the return problem is quite a one 
in our company, because we operate on the basis that all 
the customer has to do is say she is not satisfied, and back 
it comes, and she gets her money back, and you pay 
33 the transportation on it. So we try not to have any 
returns. 
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William Burton. 


Direct Examination 


34 Q. 9. Tell the Court what you know of tJhe history 
of this invention. What was done previous to it and 

what advantages do you think this invention might have in 
the wallpaper industry? A. Well, among my other duties 
of making lines of wallpaper for the United Wallpaper 
Company, I am also responsible for the amount of business 
that we get from Montgomery Ward. Our wallpaper is 
their main source, and we are naturally interested in their 
buying from us as many wallpapers as possiblel in order 
to increase our sales. 

When they have exhibited wallpapers in the past, when 
they wanted to tell their customers about other colorings 
that they might be able to purchase, they were only able 
to type on the back of certain specimen sheets and say that 
that could be obtained in blue or pink or any othejr coloring 
that might be in favor at that time. However, the woman 
was not able to see it. Therefore, as a general (rule, they 
overlooked this particular pattern, because it wa^ only, as 
I say, shown in green—they preferred it in blue—and I 
believe they did not get the benefits from the papers we 
were selling to Ward. 

We welcomed this idea, because we were able to sell them 
more colorings of certain patterns, and thereby increase 
our sales; and it has been proven, through sales records, 
that they have sold more wallpaper of certain types 

35 of patterns because of this showing of this colored 
alternate sheet, as it is called. 

I do not think that wallpaper which is illustrated by 
lithography or any other process describes a pattern at all. 
People are not buying something which they do not see. 
This wallpaper sheet, which we call this invention, is actual 
wallpaper; that is, it is a true picture of the wallpaper it¬ 
self. It is the wallpaper. It has no artistic value for going 
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on walls, but it has, to us, value because it tells the customer 
exactly what they are going to get. 

Q. 10. Do you get a greater production for a particular 
set of rolls by illustrating these various colors, do you 
think? A. Yes. Both Mr. Kellogg and myself are respon¬ 
sible for the kind of wallpaper which Montgomery Ward 
customers are going to see this year, saw last year, or any 
other year. There are certain styles which change and vary 
from year to year, and it is necessary for them, if they are 
going to stay in business, to display the right kind of wall¬ 
paper. 

Therefore, we select certain of these papers and we will 
decide this will be a good pattern to be shown in various 
ranges of color. 

Q. 11. Is it a fairly simple proposition to take a set of 
rolls and change the color of the coloring material, added 
so as to print different designs? Can you change from one 
color to another with the same set very readily? A. There 
is no particular trick in that. I cannot amplify Mr. Kel¬ 
logg’s description of this method. He explained it thor¬ 
oughly, to me. 

36 1 Q. 12. Then, by illustrating other colors in small 
samples, you are actually able to increase materially 

the production of a particular set of rolls? A. Correct. 

• ••••••••• 

37 Q. 22. Have you ever seen in your experience any 
manner of illustrating wallpaper or submitting sam¬ 
ples of wallpaper to a customer that has any bearing to or 
anticipation of this Kellogg conception? A. I never have. 

Q. 23. Has the industry shown any interest in it, to your 
knowledge? A. Yes. I think that it might be, in passing, a 
rather valuable thing, due to the scarcity of raw stock, and 
things of that sort. It might be useful with a great many 
wallpaper dealers who, possibly, by putting out a book, 
would not require any more sheets, and probably increase 
their display of wallpaper 20 or 30 per cent. Raw stock is 
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very expensive today, and may be one of those things that 
will be difficulty to buy. 


69 Dupont. 

• •••*• 

Redirect Examination 


RDQ. 162. Would you ordinarily consider the surface of 
the card, for example, in Gould the full equivalent of any 
wall that might be painted? A. No. 

RDQ. 163. What are walls that are painted usually com¬ 
posed of, do you know? A. The room side appear- 
70 ance of the wall would be that of a plaster Coating. 

RDQ. 164. It would be plaster, then? A. Yes. 

RDQ. 165. Would that be cardboard? A. No.j 
RDQ. 166. Would paint on plaster perhaps lopk differ- j 
ent from the same paint on cardboard? A. It Would, un¬ 
doubtedly, because the background would be different. The 
background on which the paint is applied would be differ¬ 
ent. I 

RDQ. 167. The printing on one sample of wallpaper ' 
would look the same on any other sample of wallpaper? A. : 
That is right. 


71 Further Redirect Examination 


RDQ. 174. In your opinion, Mr. Dupont, does the Gould 
patent meet any of the claims which we have considered; 
for example, 2, 5, 6, and 9? A. It does not, in my estima¬ 
tion, in that we have two separate problems here. I have 
pointed out before that Gould, the patentee, is mainly in¬ 
terested in selling paint, coloring materials. Paint, he says. 

In our case we are mainly interested in selling Wallpaper. 

Gould had a problem to solve. He solved it in his own 
way. He used a piece of cardboard and he used paint on 
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72 it. Kellogg used the actual wallpaper itself, so as 
to give the intended purchaser an actual, true 

idea of what the finished article would look like. He has 
condensed a plurality of showings of wallpaper, where be¬ 
fore many more sheets of paper were required; and, in¬ 
cidentally, at the present time it is urgent that paper which 
has cellulose should be saved, and that point should not 
be overlooked at the present time. 

The old catalogues were bulky. For each variation of 
color a full sheet had to be used. Now six or eight or prob¬ 
ably more can be used, indicating a great saving of paper. 

By the wav, cellulose is a base of TNT. I think it is very 
important that that paper be saved where it can be, and 
this is a case where the inventor has done that. 

RDQ. 175. Mr. Dupont, in cross-examination some ques¬ 
tion arose as to what the materials were as constituted in 
the Gould patent. Did you consider Claim 1 in that patent 
to see if that claim shed any light on what was meant by 
“material”? A. “A suitable card or sheet having produced 
thereon in the actual materials a facsimile in miniature of 
the color scheme for a room or apartment.” 

RDQ. 176. Would you think that “materials” as used in 
that claim referred to the card or sheet or the paint? 
A. Well, the claim says a suitable card or sheet. 

RDQl 177. Then, the materials are in addition? A. “A 
suitable card or sheet having produced thereon in the actual 
materials a facsimile.” 

The actual materials, then, would be the paint on the 
cardboard. 

73 i RDQ. 178. In your opinion, does the Gould patent 
meet the claims in question in this suit? A. I would 

say no, because we deal with wallpaper. 
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To all whom it may concern: 

Be it known that I, John F. Gould, a citizen 
of the United States, and a resident of Port 
Richmond, Staten Island, borough and county 
5 of Richmond, city and State of New York, have 
invented a new and Improved Method and 
Device for Advertising Coloring Materials, 
Paint, Ac., of which the following is a speci¬ 
fication, reference being had to the accompany- 
io ing drawings, in which— 

Figure 1 illustrates a face view of the sheet 
or card coated with coloring material, &c., as 
contemplated in this invention. Fig. 2 illus¬ 
trates a face view of the rear side of the card or 
15 sheet shown in Fig. 1 having the printed mat¬ 
ter thereon indicated in dotted lines. Fig. 3 
illustrates a view of the sheet or card having 
the section thereof which represents the ceil¬ 
ing of the apartment or room bent at substan- 
20 tially right angles to the section which repre¬ 
sents the side walls thereof, as contemplated 
in my invention. 

For a long time past there has been a want 
felt by the manufacturers of wall-decorating 
25 materials, as well as by decorators and pain¬ 
ters, for a compact, convenient, and'effective 
device whereby coloring and paint materials 
and also the same in combination or in “ color 
scheme,” so called, can be presented to the 
3° trade and customers. Under my invention I 
supply this want in a compact, convenient, 
simple, and relatively inexpensive device, 
upon which the color scheme for the decora¬ 
tion of rooms of apartments may be produced, 
35 not in ink or colors resembling those actually 
used in doing the work, but in the actual 
goods themselves, so that the texture or qual¬ 
ity of the finished surface, as well as its color 
or tint, may be judged by the trade or cus- 
40 tomer, and 1 also combine with the coloring 
materials the stenciling and other decoration, 
and I so arrange the relative areas of the wall 
and ceiling sections, the dado and freize sec¬ 
tions, including at the proper or desired place 
45 stencil or other ornamental work the same as 
they will be in the actual room or apartment, 
so that my device presents to the trade and to 
the customer in miniature an exact repro¬ 
duction of a color scheme, stenciling, Ac., for 


55 


70 


a room or apartment complete, so that pre- 5° 
cisely the effect which will be produced by the 
use of the colors exhibited may be had, and 
the colors other than the stenciling are ap¬ 
plied upon the card or) sheet by brush—in 
1 other words, by the use of the same tools or 
appliances that are used in actually doing the 
work. 

I prefer to make the sheets or cards of flexi¬ 
ble material, so that whe n the section thereof 
which represents the ceiling of the apartment 60 
is flexed or bent at substantially right angles to 
the part which represents the wall the device 
when viewed from underneath will present the 
precise effect of a finished wall and ceiling, 
since the color areas and the stencil-work, cor- 65 
ner-work, cornice, centerpiece, Ac., dado and 
freize section, although in miniature, bear the 
same relation each to the other that they do. 
in the actual designs when on the' walls and 
ceiling. 

By the use of ray device not only is the cus¬ 
tomer presented with a vividly realistic pic¬ 
ture of the actual effects, which may be ex¬ 
pected when the room or apartment is deco¬ 
rated in accordance with! the same, but also by 
reference to a key, which I print or otherwise 
produce, preferably, updn the back of the card 
or sheet on which the factory numbers of the 
several colors and their price and other data 
are given, the decorator or contractor is en¬ 
abled to order the appropriate goods, and also 
by referring to the* manufacturer’s price-list 
he can by simply measuring the wall and ceil¬ 
ing areas to be covered, readily determine the 
amount and cost of the material which he will 
require and can by a quick calculation give a 
price to the customer. 

Referring now to the drawings, A indicates 
the ceiling-section of thi card. 

B represents the cornice or frieze decora¬ 
tion, 0 the main side-wall eolor, and D the 
dado, if one be used. 

E E represent the corner-pieces, and F the 
centerpiece. 

On the back of the carl, as atG G, is print¬ 
ed the data aforesaid —tl lat is to say, as an ex¬ 
ample merely the matter produced upon the 
back of the card, as represented in Fig. 2, may 
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85 


90 


95 



be as follows: At the uppermost line in the 
center of the card may be printed the word 
“Ceiling,” below that the words “Factory 
No. 10,” below that “Price per gal. $1.00,” 

5 and below that “Sq. Ft per gal. 150.” On the 
nextline,inthecehterof thecard,may be print¬ 
ed the word “Frieze,” below that the words 
“Factory No. 18,” below that the words “Price 
per gal. $1.25,” and below that the words 
to “Sq. ft per gal. 175.” On the next line, in 
the center of the card, may be printed the words 
“Side Wall,” below that the words “ Factory 
No. 25,” below that the words “ Price per gal. 
$1.50,” and below that the words “ Sq. ft per 
15 gal. 200,” At the bottom of the card, at the 
lines there indicated by H, may be printed the 
words “John Doe & Co*,” followed by the 
words" Manufacturer” and the address, as 
indicated upon the card. 

20 The above is given as an example merely of 
various modifications of the printed matter, ; 
as will be obvious to those familiar with this 
trade. i 

In Fig. 31 show a view in which the upper 
25 or ceiling section A of the device has been bent 
at right angles, or substantially so, to the 
other parts of the card which simulate the ver¬ 
tical walls. When the card so bent is viewed 
from underneath, an optical effect identical 
30 with that of the finished apartment or room 
is secured. I 

In the actual use of my invention a skilled 
colorist will be employed to prepare a large 
number of color schemes using the materials 
35 of the manufacturer in a great variety of har¬ 
monizing end artistic combinations including, 
if desired, in addition to the wall and ceiling 
finish, the stencil-work of the dado, frieze, 
corner-piece, centerpiece, &c., and these cards, 
40 which may be of such size as preferred, pref¬ 
erably about three inches wide and six or eight 
inches long, may be conveniently transported 
or sent'through the mail, from which decora¬ 
tors and painters, as well as their customers, 
45 may make selections and ascertain the price . 
and other data, as above stated. 

Among the advantages secured by my in¬ 
vention are the following: 

First* Never before has there been present- 
5° ed upon a small and compact card a complete 
color scheme in miniature produced in the ac¬ 
tual goods themselves. 

Second. Never before lias there been pro¬ 
duced upon such compact easily-transported 
55 card a color scheme in miniature of a com¬ 
plete room or apartment in which the respec¬ 
tive areas of wall and ceiling, dado, frieze, 
cornice, Ac., bear the proper proportions rela¬ 
tive to each other either in the actual mate- 
60 rials or otherwise. 

Third. Never before has there been pro¬ 
duced a color scheme for an apartment or room 
either in the actual goods themselves or other¬ 
wise upon a flexible support, so that upon 
65 bending over one section or part thereof which 


represents the ceiling of the apartment or 
room an optical effect identical with that which 
will be presented in the actual use of the ma¬ 
terials maybe obtained by viewing the device 
so bent from below. 70 

Fourth. Never before has there been a color 
scheme produced in the actual goods upon one 
side of a card or sheet with memoranda also 
on the card identifying the colors and giving 
other data, instructions, or information where- 75 
by the decorator or dealer can conveniently 
and speedily determine the cost of doing the 
work contemplated. 

Fifth. Never before has there been a decora¬ 
tive color scheme embodying all features of 80 
wall and ceiling decoration—that is to say, 
side wall, ceiling, dado, frieze, cornice, corner 
and center pieces, panel-work, and the like, 
more or less of them, as contemplated in the 
design—produced in miniature and bearing 85 
the proportionate area, size, &c., relative to 
each other upon a single surface or sheet, 
whereby an actual demonstration is afforded 
in a unitary structure of the effect which will 
be produced in the finished apartment. 90 

I claim— 

1. A suitable card or sheet having produced 

thereon in the actual materials a facsimile in 
miniature of the color scheme for a room or 
apartment. 95 

2. A suitable card or sheet having produced 
thereon in the actual materials a facsimile in 
miniature of the color and stencil scheme for 
a room or apartment. 

3. A suitable card or sheet having produced zoo 
thereon in the actual materials a facsimile in 
miniature of the walls, ceiling and stencil color 
scheme of a room or apartment, the areas, size 
and location of the various colored and deco¬ 
rated surfaces being proportioned relative to Z05 
each other, although greatly reduced, the same 

as in the room or apartment. 

4. A suitable flexible card or sheet having 
produced thereon in the actual materials a fac¬ 
simile in miniature of the color scheme for the z 1 o 
walls and ceiling of a room or apartment 

5. A suitable flexible card or sheet having 
produced thereon in the actual materials and 
by the tools and processes actually used in 
doing the work, a facsimile in miniature of the z 15 
color scheme for a room or apartment 

6. A suitable card or sheet having produced 
thereon in the actual materials a facsimile in 
miniature of the color scheme for a room 

or apartment and bearing also suitable data Z20 
whereby the colors may be identified and their 
cost and other information desired readily as¬ 
certained. 

In testimony whereof I have signed my name 
to this specification in the presence of two sub- Z2 5 
scribing witnesses. 

JOHN F. GOULD. 

Witnesses: 

Phillips Abbott, 

F. M. Doubbacb. 
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’ The present invention relates to advertising 
devices and more particularly to what are known 
as sample cards used lor displaying samples of 
textile material either woven or Knitted. 

Such sample cards lor many years were pro¬ 
duced by cutting samples or swatches from the 
actual fabrics to be displayed and affixing them 
by an adhesive to a card or mount, but in later 
years many of them have been made as shown in 
United States Letters Patent No. 1,047,849, is¬ 
sued on the 17th day of December, 1912, by em¬ 
bossing and printing a card or mount in such 
manner as to simulate a plurality of samples or 
swatches of cloth mounted on a card or mount, 
the whole being formed of a single integral piece 
of cardboard and the simulated samples or 
swatches being “true to life”, as it were, in pat¬ 
tern, color, and texture or weave. Since the date 
of my patent above referred to, the demand for 
r £0 embossed sample cards as therein patented has 
constantly increased and they are today largely 
used because they not only give to the observer 
a correct impression of the appearance, color, 
and texture of the actual cloth, but they are vast¬ 
ly cheaper than those made with actual cloth 
samples or swatches. 

In addition to displaying samples of woven and 
knitted cloth by means of such embossed replicas 
or simulations of actual cloth samples and 
swatches, such sample cards are now largely 
used in the hosiery trade for the purpose of 
showing the various colors and shades of color 
by embossed simulated replicas of samples of 
knitted hosiery fabric, embossed so as to simu¬ 
late the mesh and texture as well as color. As 
heretofore made, however, these hosiery sample 
cards do not give a true picture of the exact color 
or shade when the stocking is in use on the leg 
of the wearer, but they show only that color 
or shade of color which will be produced by super¬ 
imposed layers, as, for instance, as the stockings 
would appear in the box or container in which 
they are packed and distributed or when looking 
at a pair of folded stockings or a single stocking, 
and it is quite customary for the purchaser in or¬ 
der to determine the exact appearance when look¬ 
ing at a single layer only, to pass the hand into 
the stocking and in that manner get some ap¬ 
proximation of what its appearance would be 
on the leg. 

As these sample cards are relatively inexpen¬ 
sive, many thousands of them are distributed 
both by wholesalers and retailers, and as it is ex¬ 
tremely desirable that the observer and prospec¬ 
tive purchaser may get an accurate idea of the 
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color or shade of color not only of the material c ~ 
while looking at a plurality of layers as in a box 
or folded stocking, but. should also be able to de¬ 
termine how a stocking of a particular shade 
or color will look when on tire leg, it is desirable .60 
to show both the color and shade of a particular °' ; 
color when looked at un 4 er the conditions speci¬ 
fied, arranged in close relation to each other. 

The main object, therefore, of the present in¬ 
vention is to provide a sample card for display- ,65 
ing simulated samples or swatches of sheer ma¬ 
terial as, for instance, hosiery, in which the em¬ 
bossed replicas shall show in close relation the 
color and shade of sucn material or stocking 
when superimposed layers of material are ob- 70 
served, and also a single layer. * * 

To the above ends, the invention consists of 
an embossed sample card, simulating a card or 
mount having thereon embossed and colored 
replicas of samples or swatches of sheer fabric, 75 
such as stockings, said embossed replicas repre¬ 
senting the color as it w|ill appear when viewing 
a plurality of layers ir^ superimposed relation 
to each other and also in a single layer. It 
further consists of the sample card which will 80 
now be described and claimed. 

The invention is illustrated in the accompany¬ 
ing drawing, in which 

Figure 1 shows a plan or face view of my 
sample card having a plurality of embossed re- ,-85 
plicas thereon; 

Fig. 2 is a horizontal sectional view on the 
line 2—2 of Fig. 1, and 


Fig. 3 is a very much enlarged fragment of the 
card. 
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Similar reference characters will be employed 
to designate corresponding parts. 

In the drawing, a indicates the sample card 
and b the embossed or colored simulations of the 
samples or swatches, which may be as numerous 
as desired and of any suitable shape or outline 
and arrangement with relation to each other as 
fancy dictates and the size of the card will per¬ 
mit. 

paper or thin cardboard 


The whole is made of 


handling and shipping 


.100 


having sufficient thickness to retain its shape in 


while, at the same time, 
permitting embossing of the character required. 

The embossing may be such as to raise the em- j,o 5 
bossed simulated samples or swatches above the ^ 1 
surface of the card a, or as shown, they may be 
depressed below the surface, forming a well-de¬ 
fined marginal edge c. As so made, the body of 
the card gives the impression of a mat 
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cut-out openings through which the simulated 
samples or swatches are visible. 

Each of the embossed and colored replicas is 
divided longitudinally into two sections or fields 
5 d and e. arranged in close relation, the upper 
field d showing the color or shade of the fabric 
as it will appear when looking at one or more 
superimposed layers find the lower field e show¬ 
ing a fabric of the same color and shade as it 
10 will appear when looking at a single layer, or in 
the case of a stocking when it is on the leg of 
the wearer. While, of course, it is to be under-, 
stood that the several simulated samples" or 
swatches win be of varying color or -varying 
25 shades of the same color, each of them win show 
the same color or shade viewed under different 
conditions and when so viewed, even though the 
color and shade be the same, a plurality of lay¬ 
ers win show apparently a somewhat darker 
20 shade than will a single layer. Nevertheless, 
they are both to be understood as being not only 
the same color but the same shade of color. *By 
this means a purchaser can get a true picture, 
in so far as the shade and color is concerned, not 
25 only while the fabric or stocking may be folded 
but as actually worn. 


Of course it win be understood that the vari¬ 
ous embossed replicas wiH show not only varying 
shades of the same color but different colon 
and shades as wen. 

My invention, of course, is particularly de¬ 
signed for the stocking trade, but it may be em¬ 
ployed in displaying simulated samples or 
swatchesof anysheer fabrics. 

I c laim . 

A hosiery'-sample-display card formed of a 
single piece of cardboard or the like. Including 
a panel embossed in the cardboard and simu¬ 
lating a sample or swatch of sheer hosiery fabric 
.In mesh and texture, said panel having a pair of 
differently colored fields arranged in dose rela¬ 
tion, one of said fields representing the said 
simulated fabric in its dyed color and shade as 
it would appear when observing a plu r ali t y of 
layers of the simulated hosiery fabric such as if 
a stocking formed of tbe simulated hosiery-fab¬ 
ric were rolled or folded upon Itself, and the 
other of said colored fields representing a single 
layer of said simulated hosiery fabric asit would 
appear when made up into a stocking anct worn. 

- BERNARD F. 8TENZ. < 
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This invention relates to the decoration of 
paper, and more particularly to an improved 
method of the type in which a crystallizable ma¬ 
terial in a lacquer containing volatile solvent is 
5 applied to the paper and such material permitted 
to form a crystalline pattern upon evaporation 
of the solvent. According to the prior practices 
of producing crystalline coated papers, the char¬ 
acteristic appearance has resided solely in the 
10 crystalline formation and the contrast afforded 
by the mat and glossy areas resulting from 
growth of the crystals on the surface of the 
paper. It is the object of my invention to pro¬ 
vide a method of decorating paper and employ- 
15 isg the steps of forming a crystalline structure 
over the surface of the paper which will give to 
the crystals so formed an appearance of irides¬ 
cence or opalescence and depth not obtainable 
from the crystal ccating alone. 

20 In the accompanying drawing, which diagram¬ 
matical ly illustrates certain of the steps of the 
method of this invention. 

Fig. 1 shows in diagrammatic form the ap¬ 
pearance of the finished paper; 

25 Fig. 2 shows diagrammatically the first step 
of the method; 

Fig. 3 shows diagrammatically the second step; 
Fig. 4 is a similar view showing the third step; 
Fig. 5 is a diagrammatic view on a greatly 
30 enlarged scale showing features of the first step 
comparable with the showing of Fig. 2; and 
Fig. 6 is a view similar to Fig. 5 but compar¬ 
able with the showing of Fig. 3. 

As the first step of the method, the paper 9 is 
35 passed through a printing operation to apply 
color in irregularly shaped areas as shown in Fig. 
2 at 10. The color in these areas is applied in 
the form of dots as indicated at 11 in Fig. 5, the 
dots being variously spaced as shown in the lat- 
40 ter figure so that the intensity of the color va¬ 
ries over the irregular areas as will be obvious 
from the grouping of the dots in Fig. 5. While 
for the purpose of illustration the color areas are 
shown of uniform intensity and with clearly de- 
45 fined edges in Fig. 2. it will be obvious from Fig. 
5 that in actual practice there is no clearly de¬ 
fined boundary especially where the color in¬ 
tensity is very light. For purposes of illustration 
the first color application is shown as orange 
50 which should be relatively light in shade. The 
sheet to which the first color has been applied 
is now run through the press a second time. The 
printing surface used may be the same as for 
the previous printing but out of register with the 
55 first so that the succeeding color areas overlap 


the others con-conformably]. It is not neces¬ 
sary to attempt any particular relation with ref¬ 
erence to the degree of off Registration between 
the two printings. In practice the sheet is mere¬ 
ly run through the press hit-or-miss and since 5 
it would be practically impossible to secure exact 
registration even if desired si satisfactory degree 
of non-conformity is invariably obtained. The 
application of the second pjrinting is diagram¬ 
matically shown in Fig. 3 ait 12, the color blue io 
being indicated. The “grossr effect of the com¬ 
bined printings is indicated in Fig. 3 where cer¬ 
tain color areas overlap as Rit 13 resulting in a 
compound color. Other areas show the single 
colors with interspersed areas of white. Due to 15 
the application of colors in variously spaced dots 
a further variety of effect is obtained sis indi¬ 
cated in Fig. 6, where the (dots of the second 
color are indicated in dotted line as at 14. For 
example, inasmuch sis in som e places (1) a max- 20 
imum intensity of blue falls on the axeas of 
maximum intensity of the orange; (2) a maxi¬ 
mum Intensity of blue falls on a minimum in¬ 
tensity of orange; (3) a minimum intensity of 
blue falls on a maximum intensity of orsmge; 25 
(4) a minimum intensity of blue falls on a mini¬ 
mum intensity of orange. There are of course 
similar combinations of intermediate intensities 
as well sis areas covered by varying intensities 
of a single color. 30 

The sheet is then once more passed through 
the press and a third color indicated as pink 
at 15 is applied sis before out of register with 
the two preceding colors. The result is diagram¬ 
matically indicated in Fig. 4 and it will be ap- 35 
preciated that there is thereby obtained various 
combinations and permutations of the three col¬ 
ors and their various intensities along the lines 
indicated above. 

As previously stated, the drawing is purely 40 
diagrammatic. In practice the color areas, far 
from having the clear cut {definition indicated 
by the figures of the drawing in which conven¬ 
tional cross-hatching is used to indicate color, 
give an almost indefinable cloudy appearance. 45 
Moreover, the shades used are preferably so light 
that a single printing is more suggestive of color 
than productive of a definite colored appearance. 
With the addition of each successive color the 
degree of color sensation is increased, mainly as 60 
the result of the appearance of those areas where 
the maximum intensity of the several colors have 
been superposed. The shades produced by the 
combination of two or more colors are widely and 
irregularly scattered and variable as to hue and 65 
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intensity, and the general effect is a softly 
mottled cloudy appearance, the arrangement and 
relation of the colored dots being apparent only 
from a microscopic examination. 

5 Over the paper thus prepared a crystallizing 
solution is spread in any usual or preferred man¬ 
ner and permitted to crystallize as is diagram- 
matically indicated at 16 in Pig. 1. The effect 
produced by the colored areas as they appear 
10 through the crystalline structure is to give to 
the crystals an effect of iridescence which is 
the result not only of the colors themselves but 
of the varying texture of the crystals which 
modify the color effects. This iridescence is dia- 
15 grammatically suggested in Pig. 1 by the varying 
areas of surface shading 17 and stippling 18. If 
desired the crystalline solution may be tinted 
to supply part of the iridescent effect or to modify 
and vary the effect of the underlying colors as 
20 a whole. For example by using a grey tinted 
crystalline solution a mother-of-pearl effect may 
be obtained whereas cream or pink tinted solu¬ 
tions produce respectively yellow or pink pearl 
effects. 

25 While the color areas are above described as 
applied by successive off register printings, it 
will be understood that the color areas may be 
supplied by spraying or other ways by which the 
desired non-conformity of the areas is obtained. 
80 The color may be applied while the paper is 
still on the paper machine and the varying in¬ 


tensities secured by the varying absorption of 
the color by the moist paper, or the finished 
paper can be moistened. 

It will be understood that the invention is 
not limited to the specific colors above men- r, 
tioned and that the colors will be chosen in view 
of the exact effect desired. 

I claim: 

1. The method of decorating paper which com¬ 
prises successively and non-conformably apply- io 
ing to the surface of the paper a plurality of 
irregular areas of at least two colors, said areas 
having no defined boundaries and being formed 

of dots of color, light in shade, and variously 
spaced to provide various color intensities over ].> 
the several areas, and thereafter forming thereon 
an unbroken translucent crystalline coating. 

2. A decorated paper comprising a paper sheet 
having irregular areas respectively of orange, blue 
and pink color, said areas being formed of small 20 
dots of color varying in spacing, the colors being 
light in shade and the several color areas non- 
conformably overlying each other, and an un¬ 
broken translucent crystalline coating overlying 
the colors, the color combinations and permu- 23 
tations produced by the non-conforming color 
areas appearing through the facets of the crys¬ 
tals with a characteristic appearance of cloud¬ 
like iridescence. 

JOSEPH J. POHLMANN. 30 
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METHOD OF PAINTING 
Eleanor Baldwin Connelly, San Simeon, Calif. 

Application May 5, 1936, Serial No. 7M41 
2 Claims. (CL 41—26) 

Tills.invention relates broadly to the class of picture are sharply and harshly outlined. This 
ornamentation and pertains particularly to an Is the general effect obtained In the use of water 
Improved method of painting. colors. 

The primary object of the present Invention Figure 2 Illustrates the softened and blended ef- 

8 is to provide a novel method of painting with feet obtain by the present method after the col- 8 
water colors and finishing the water color picture ored crayons have been applied to the drawing as 
In such a way as to give the effect of a picture represented In Figure 1, and the entire drawing 
done In oils. has been rubbed over In the manner described. It 

Another object of the Invention Is to provide will be apparent that this rubbing over effect will 
10 an Improved method of painting whereby Is ob- produce a merging of the adjacent edges of con- 10 
talned a picture giving the appearance of an oil trastlng colors so that the picture will stand out 
painting done on canvas In the usual manner. In Its entirety more distinctly than it does when 
but which does not Involve the use of oil paints prepared as Illustrated In Figure 1, where the 
or require the employment of canvas as a body distinct and harsh outlines have the effect of 
18 upon which to place the picture. directing the attention to specific parts of the 15 

In carrying out the present invention, it Is picture and do not permit the eye to see the 
preferable that there be employed a good white picture as a whole as it should do. 
drawing paper upon which to apply the drawing From the foregoing taken In connection with 
materials. ' The picture is then developed upon the accompanying illustration, it will be apparent 
20 the paper with water color paints. It being pre- that the present method enables an artist to ob- 20 
ferred to employ the type of water color paint tain effects which cannot be obtained as easily In 
of the semi-moist variety such, for example, as any other manner and makes it possible to pro- 
the paints which may be obtained upon the mar- duce a picture having all of the appearance of an 
ket under the name of 'Trank’s” semi-moist wa- oil painting but without involving the time and 
25 ter color paints. expense required in the production of an oil 25 

After the water color picture has been com- painting, 
pleted. It Is then carefully gone over with wax What Is claimed Is:— 

crayons, matching the colors of the picture with 1. The method of painting which comprises de- 
the crayons so that the colored crayon material veloping a picture upon a suitable body with fluid 
30 will be applied directly over the areas of like coloring materials, then going over the picture 30 
color In the water color picture. after the same has dried with wax crayons having 

After completing the crayon applying step, the colors mutr-hing the colors of the original pic- 
entire crayoned surface of the picture Is sub- ture, and finally effecting the polishing and 
jected to a vigorous rubbing with a silken cloth blending of the colored wax material whereby to 
35 so as to polish the wax material of the crayons produce a changed appearance In the original 35 
and at the same time blend the colors of the pic- picture. 

ture so as to give a general softened effect where- 2. The method of painting which comprises 
by the same result Is obtained as Is obtained by an developing a picture upon ja suitable body In water 
artist using brushes and oils. colors, allowing the water color picture to dry, 

40 As an Illustration, the accompanying drawing then crayoning the dry water color picture with 40 
shows In Figure 1 a picture representing the wax crayons of colors matching the colors of the 
first step of the present method, or In other words, picture, and then rubbing the entire waxed pic- 
representing the picture as completed In water ture with a suitable rubbing body to effect a 
colors. In this, it will be noted that the light polishing and blending of the colored waxes. 

45 and dark areas and the objects Illustrated In the ELEANOR BALDWIN CONNELLY. 45 
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In the United States Court of Appeals for the 
District of Columbia 

Appeal No. 8282 
_ 

Montgomery Ward & Co., Incorporated, appellant 

v. 

Conway P. Coe, Commissioner of Patents, appellee 

APPEAL FROM THE JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR THE COMMISSIONER OF PATENTS 

INTRODUCTION 

This is an appeal from the judgment of the District 
Court of the United States for the District of Columbia 
(15) 1 dismissing appellant’s complaint brought under 
Section 4915 R. S. (U. S. C. Title 35, Sec. 63) to author¬ 
ize the Commissioner of Patents to issue to appellant, 
as assignee of the application of Baueus C. Kellogg, 
Serial No. 152,126, a patent containing claims 4, 5, 6, 
and 9 of that application. The remaining claims pre¬ 
sented in the complaint have now been withdrawn. 

1 The numbers in parentheses refer to pages of appellant’s ap¬ 
pendix. 


( 1 ) 


o 


APPELLANT’S APPLICATION 

The Kellogg application (19) relates to a wallpaper 
and method of making it. The disclosure relates prin¬ 
cipally to a wallpaper sample book intended to permit 
comparison of various color combinations in the same 
design. This result is obtained by printing on a single 
sheet bands of various colors on which the common 
design is imprinted, also in various colors. The method 
consists in printing the colored bands, drying them, and 
then printing the design. 

THE GOULD PATENT 

The Gould patent (63) discloses a card designed to 
display samples of color combinations for “coloring 
materials, paint, etc.” The card has color bands 
corresponding to the ceiling, frieze, wall portion, and 
dado of a room, some of these bands having designs 
printed on them. 

THE STENZ PATENT 

The Stenz patent (66) shows a sample card dis¬ 
playing, side by side, simulations of a fabric colored in 
various shades. 

THE POHLMANN AND CONNELLY PATENTS 

The patents to Pohlmann (69) and Connelly (72) 
show the application of one color adjacent to and over 
another for decorative effect. 

SEARS, ROEBUCK AND CO. CATALOG 

Page 166 of this 1934 Catalog (74) shows in items 
36 F 4088 and 36 F 4383 pictures of ginghams having 
the same design but differing in coloring. 
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APPEALED CLAIMS 


The appealed claims appear on pages 7 and 8 of 
appellant’s appendix. 

SUMMARY OF ARGUMENT 

1. The claims are not limited to sample books but are 
broad enough to read on full-sized.sheets of wallpaper. 
They, accordingly, fail to point out anything productive 
of a new and useful result. 

2. Even if the claims could be construed as lhjnited to 
samples they would be unpatentable over the prior art. 

ARGUMENT 

It is desired to emphasize at the outset the fact that 
none of the claims is in any way limited, either ex¬ 
pressly or by implication, to a sample sheet. They are 
all broad enough to cover full-sized sheets of wallpaper 
and, accordingly, cannot be allowed on the basis of some 
alleged advantage which might result from use of the 
paper claimed as a sample. It was stated by this Court 
in the recent case of Seyfarth v. Coe, decided June 29,. 

1942, 54 U. S. P. Q. 61, that: 

' \ 

For want of sufficient description of the in¬ 
vention in the only claim now before us, the 
judgment of dismissal must be affirmed. 
* * * We are not at liberty, as appellant sug¬ 
gests, to fill out the deficiency in the claim by 
reference to the application or to other claims 
not before us. 

The patentability of the claims here involved must, 
therefore, be determined on the basis of what they 
themselves contain and not of what is disclosed in the 
application or what was described in the testimony. It 

488171 — 42 - 
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is to be noted, moreover, that appellant’s application 
clearly contemplates full-sized sheets as well as samples. 
Thus it is stated (21) in the said application, that “The 
present invention is concerned with the production of 
wallpaper and its display and, while not limited to such 
application, it has its primary utility in mail order wall¬ 
paper sample books,” (emphasis added) and (25) ref¬ 
erence is made to the product “Whether the paper be 
finished in the full size of wallpaper, or merely in the 
miniature sheet for incorporation in catalogs or speci¬ 
men books.” It seems evident, therefore, that the 
claims are intended to cover full-sized paper as well as 
samples. 

The article claims, 4, 5 and 6, recite nothing more 
than wallpaper having differently colored stripes with 
a design imposed on them in variant colors. Claim 4 
also states that the same design is used on each of the 
stripes. Claim 9 recites merely the necessary method 
of making the paper covered by the other claims. 
Obviously the base color would be applied first, to the 
stripes, and allowed to dry before the application of the 
design. The four claims are, therefore, of substan¬ 
tially the same scope and may be considered as a unit. 

The claims would be anticipated by a wallpaper hav¬ 
ing stripes of different colors, with a common design 
imposed on them or by paper having a contrastingly 
colored frieze or border having the same design as the 
rest of the sheet. It seems clear that such an arrange¬ 
ment would not be patentable. No new or unexpected 
result whatever would be produced by it. It is the 
privilege of any wallpaper designer to employ such 
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stripes or designs as may appeal to him. Striped wall¬ 
paper, of course, is old and it is conventional to apply 
contrasting designs to a colored background on wall¬ 
paper. The application of such a design to striped 
wallpaper would be nothing more than an obvious 
expedient. 

The present application is not for a design patent 
and, accordingly, there must be something more than 
mere pleasing appearance to justify the allowance 
of claims. On a full-sized sheet of wallpaper, the ar¬ 
rangement set forth in the claims could have po ad¬ 
vantage other than pleasing appearance, it only 
t frhcn the paper i3 employed a s a sample that the advan 


ta ge of r e ady compari so n - of - po3aiblc alternatives arises. 
■ It follows that the claims do not bring out th e. allege d 


a d vantage relied on for patentability and hono e could - 


not be allowed, even if - the elements from whi c h on eh ad 
vantage - other than ple a sing appoaranoo . It is only 
when the paper is employed as a sample that the 
advantage of ready comparison of possible alternatives 
arises. It follows that the claims do not bring put the 
alleged advantage relied on for patentability and 
hence could not be allowed, even if the elements from 
which such advantage is derived would be patentable 
if properly claimed. 

It is submitted, however, that the use of the paper 
recited by the claims in a sample book would kot be 
patentable. The natural method of comparing two 
things is to place them side by side and, if the things 
to be compared are sample designs printed for that pur¬ 
pose it would seem logical to print them side tjy side 
on a single sheet. That this idea is old, as well as 
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obvious, is evidenced by the Sears, Roebuck and Co. 
Catalog which shows pictures of gingham samples hav¬ 
ing the same design printed side by side, so that the 
customer may compare the color combinations and se¬ 
lect the one which he considers best. Similarly, the 
Stenz patent shows designs representing hosiery 
samples printed side by side on a card for purposes of 
comparison. Kellogg has merely adapted this idea to 
the comparison of wallpaper samples. 

It should also be noted that Gould shows the idea of 
printing the colors and designs to be used in wall deco¬ 
ration side by side on a sample card, in order that the 
unitary effect may be observed. This sample card is 
thought to anticipate the claims, since it shows a series 
of colored stripes or bands, A, B, C, D, which may be 
of different colors, and three of which, A, B, and D, 
have contrasting designs on them. There would obvi¬ 
ously be no invention in providing a design on stripe 
C also, or in using the same design on all stripes, if 
that were considered desirable. The designs are said 
to be applied by stenciling and would, therefore, be 
imposed on the base color after it had dried. The 
Gould patent, therefore, seems to satisfy the require¬ 
ments of all the claims. 

The appellant urges that Gould’s sample is for 
painted rather than papered walls. It is thought to be 
obvious, however, that there would be no invention in 
displaying wallpaper samples in a manner previously 
used for wall paints. This is especially true in view of 
the admission in appellant’s application (22) that 
wallpaper samples showing the wall covering and frieze 
together, in the manner suggested by Gould, are old. 



In appellant’s brief an attempt is made to distinguish 
the conventional striped wallpaper of the prior art 
from the striped paper of the claims on the theory that 
the prior art applied the stripes over a base color! while 
Kellogg applies them directly to the paper. This dis¬ 
tinction is not brought out in the claims. A stripe or 
band over which a design is printed is clearly a base 
color, whether it is imposed directly on the paper or 
on a priming coat of some sort. A stripe which forms 
the background of a design is a base color in the ordi¬ 
nary sense of the word, regardless of what may be below 
it. Moreover, there is clearly no invention in printing 
the base color directly on the paper if desired. If 
appellant’s invention was a method of doing this he 
should have claimed the novel steps of such method. 
Clearly the broad idea of printing the stripes directly 
on the paper involves no patentable novelty. 

CONCLUSION 

It is submitted that the claims are too broad in that 
they fail to point out any element or step producing a 
new or unexpected result, and that they are fully an¬ 
ticipated by the prior art. 

Respectfully submitted. 

W. W. Cochran, 

Solicitor, United States Patent Office, 
Washington, D. C., Attorney for Appellee. 

E. L. Reynolds, 

Of Counsel 


a. i. wmnuT pumas omcii imi 


October 1942. 



